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(1) 
EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
1 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTH REGION 


Case No. 7-CA-1303 
In the Matter of: 
Bryan Manuracturinec Co., Respondent, 
and 
MaryaLice Meap, an Individual, 
and 


LocaL 1424, INTERNATIONAL AssocIATION OF MACHINISTS, 
AFL, and INTERNATIONAL ASSOCIATION OF MACHINISTS, 
AFL, Party to the Contract 


Case No. 7-CB-280 
In the Matter of: 


LocaL 1424, INTERNATIONAL ASSOCIATION OF MACHINISTs, 
AFL, and INTERNaTIONAL ASSOCIATION OF MACHINISTS, 
AFL, Respondent, 

and 


Maryauice Mean, an Individual 


and 


Bryan ManuractvurineG Co., Party to the Contract 


2 





County Building, 
Hillsdale, Michigan 
Wednesday, November 2, 1955. 


l(a) 


Pursuant to notice, the above-entitled matter came on 
for hearing at 10:00 o’clock, a.m. 


BEFORE: 


Karu §. Bettman, Trial Examiner. 


APPEARANCES: 


Mr. Emm C. Farkas, 314 East Jefferson Avenue, Detroit 
26, Michigan, Counsel for the General Counsel. 


Mr. Franx L. Gatuuccr, Probst, Gallueci & O’Malley, 
Manufacturer’s National Bank Building, Highland 
Park 3, Michigan, appearing on behalf of Bryan Manu- 
facturing Company. 


Mr. Lovis P. Pouttoy, Grand Lodge Attorney, Machin- 
ists’ Building, 9th Street and Mt. Vernon Place, Wash- 
ington 1, D. C., appearing on behalf of International 
Association of Machinists and Loeal 1424 of the 
International Association of Machinists. 


* * * * * * * 
14 


Mr. Farkas: I will then ask the reporter at this time 
to mark for identification as General Counsel’s Exhibit 
Number 1 a collective exhibit which contains the formal 
papers and documents relative to this proceeding. 


(Thereupon, the documents above referred to were 
marked General Counsel’s Exhibit No. 1 for identification. ) 


* bad * * * * * * * * 

















(17) 
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Trial Examiner: Have you had an opportunity to ex- 
amine these documents to your satisfaction? 

Mr. Gallucci: Yes. 

Mr. Poulton: JI have no objection. 

Trial Examiner: Do you have any objection to the 
receipt of the formal exhibits? 

Mr. Gallucci: No. We have no objection. 

Trial Examiner: The documents, as described and 
incorpora- 


18 


ted in the collective exhibit, General Counsel’s Exhibit 
Number 1, are hereby admitted in evidence. 


* | * * ” * * * * 
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Mr. Farkas: All right, sir. I therefore move, on the 
basis of having given notice, that the Complaint issued on 
October 5, 1955 in Case Number 7-CA-1303 be amended 
as follows: 

By supplementing paragraph 4 of the Complaint in Case 
Number 7-CA-1303, with the addition of the following new 
paragraph: 

Respondent on or about August 30, 1955, entered into a 
collective bargaining agreement governing wages, hours 
and working conditions of its employees at its Reading 
and Hillsdale, Michigan plants, with said Local 1424, Inter- 
national Association of Machinists, AFL, at a time when 
the aforesaid union did not in fact represent a majority of 
the employees within the bargaining unit at its Reading 
and Hillsdale, Michigan plants, specified in the contract, 
to wit: 


‘‘All present and future employees of the Company at 
its Reading, Michigan (Plant Number 1), and Hillsdale, 
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(79) 


Michigan (Plant Number 2), plants, excepting foremen, 
working foremen, office or clerical employees, professional 
employees, guards and all supervisors as defined in the 
Ae * 


That constitutes the motion to amend paragraph +4 of the 
Complaint in Case Number 7-CA-1303. 

Trial Examiner: Let me ask a question or two, to be 
sure I understand it. The unit specification is identical, 
except 
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it is a two-plant unit rather than a one-plant unit, is 
that correct? 

Mr. Farkas: That is correct. 

Trial Examiner: And the contract is between only the 
local and the respondent company? 

Mr. Farkas: If my information is correet— 

Trial Examiner: That is what I thought you said. 

Mr. Farkas: Yes, that is so. That is what is alleged. 

Trial Examiner: The allegation in the complaint as to 
the other contract had both the unions? 

Mr. Farkas: That is correct, sir. 

Trial Examiner: I just wanted to be sure I was following 
the amendment. Now, is that all as to the Complaint 
in Case Number 7-CA-1303? 

Mr. Farkas: Yes, that constitutes the motion to amend 
that Complaint. 

Trial Examiner: Do you have any other motion? 

Mr. Farkas: Yes, I have a motion—or I should like to 
make an additional motion—to amend the Complaint in 
Case Number 7-CB-280, by supplementing paragraph Num- 
ber 6 of the Complaint in Case Number 7-CB-280, by the 
addition of the following new paragraph: 

On or about August 30, 1955, the Respondent entered into 
and thereafter retained in foree and effeet the collective 
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bargaining agreement with the Company governing the 
rates of pay, 
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wages, hours of employment and other conditions of em- 
ployment of the following described unit of employees: 


‘*All present and future employees of the Company at 
its Reading, Michigan (Plant Number 1), and Hillsdale, 
Michigan (Plant Number 2), plants, excepting foremen, 
working foremen, office or clerical employees, professional 
employees, guards and all supervisors as defined in the 
Act.’’ 


At the time—this is part of the motion to amend— 
at the time when the aforesaid collective bargaining agree- 
ment was entered into, the Respondent did not in fact rep- 
resent a majority of the employees in the unit set forth 
above in the Company’s Reading and Hillsdale, Michigan, 
plants. 


That constitutes the end of the motion to amend Com- 
plaint Number 7-CB-280. 


s * eo * * 
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Mr. Farkas: I think that should be further clarified by 
the insertion of the Local’s number, because clearly what 
JI intended to do was to move to amend with respect to 
the party entering into the contract, which was the Local 
only, speaking of the contract of August 30th. 

Trial Examiner: So, in each of the at least two places 
where you used the term ‘‘respondent’’ what you now in- 
dicate is that you mean to say ‘‘Respondent Local Number 
1424’’, is that correct? 

Mr. Farkas: That is correct. 
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Trial Examiner: All right. This completes the motion 
to amend? 

Mr. Farkas: The motion to amend. 

Trial Examiner: The oral motion, and this is without 
prejudice to your offering in documentary form later the 
same thing as supplementary documentary material. 

All right, now, do vou have anything further to say in 
behalf of the motions to amend? Is there any opposition 
to these motions to amend? 

Mr. Poulton: I have none. 

Mr. Gallueci: No. 

Trial Examiner: There appears to be no opposition, 
either to the Respondent Company or to the Respondent 
Unions, so I will grant this motion to amend, and [ will 
grant it with the further qualification that if, by virtue 
of this amendment, any of the parties find that they are 
in any way surprised or need any additional time to pre- 
pare and make a showing to me which convinces me to 
that effect, I will certainly hear you on the matter. 

The motions to amend are granted. 

Mr. Poulton: At this point, Mr. Trial Examiner, I would 
like to amend the Respondent Local Lodge 1424’s Answer 
in Case Number 7-CB-280, to have paragraph Number 6 
also generally and specifically denied, each and every alle- 
gation and conclusion contained in the amended paragraph 
6 of the Complaint. 


83 


Trial Examiner: The Answer, then, as it goes to the 
Respondent Loeal, will be amended. There is no objection, 
I suppose, to that motion to amend the Answer? 

Mr. Farkas: No. 

Trial Examiner: The motion is granted. 

Mr. Gallueci: May I have the company make substan- 
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tially the same motion in regard to the amended Answer 
of paragraph 4? 

Trial Examiner: In other words, you want to extend 
the denial in your present Answer to include the new 
material which has been added to paragraph 4 of the 
complaint? 

Mr. Gallueci: That’s right. 

Trial Examiner: Any objection to that motion to amend 
the Respondent Company’s Answer? 

Mr. Farkas: No. 

Trial Examiner: The motion is granted, and the Answer 
ofthe Respondent Company is so amended. 


* * * * ™ * * 
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Mr. Farkas: Mr. Examiner, I have written into each of 
these documents, each of these statements of the amend- 
ment supplementing the respective complaints, certain 


language to clarify the situation which we discussed on the 
record relative to the August 30th contract being entered 
into only by Lodge Number 1424. 

In paragraph 2, which supplements the Complaint in 
Case Number 7-CB-280, I have inserted the words, 
after the word ‘‘Respondent’’, the words, ‘‘Lodge No. 
1424, International Associa- 
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tion of Machinists, AFL’’, thus indicating that it is the 
Local or Lodge Number 1424 only, which is embraced in 
that particular amendment. 

Further down, the word ‘‘Respondent”’ is again men- 
tioned, and I have inserted the words ‘‘the said Respond- 
ent’’. I am going to hand this to the respective counsel 
for their examination, and if they have any additional 
suggestions or points they care to bring up in connection 
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with that I will be glad to entertain them before submitting 
it finally. 

Trial Examiner: Now, at the risk of seeming picayunish 
—I trust you won’t feel that way about it—let me point 
out all the way through the Complaint the term ‘‘Local 
1424’’ is used, rather than ‘‘Lodge’’, and now which is it 
and does it make any difference? 

Mr. Farkas: With respect to the identity of the body, I 
believe it makes no difference. It is my understanding 
that the International Association of Machinists and its 
many local organizations refer to those locals as ‘‘lodges’’ 
rather than using the term ‘‘local’’. Isn’t that correct? 

Mr. Poulton: The reference is usually made, Mr, Trial 
Examiner, as ‘‘ Local Lodge’’. That is the usual procedure. 

Mr. Farkas: I will, after this is disposed of, I would 
be glad to make a general amendment. 

Trial Examiner: If you are not going to amend the 
Complaint to have ‘‘Local Lodge’’ or ‘‘Lodge’’— 
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Mr. Farkas: I will do that. 

Trial Examiner: And I would rather be consistent in 
the documentation of the thing, because that is the sort of 
thing which tends to confuse people. ‘‘Local’’ is perfeetly 
all right with me, or ‘‘Lodge’’, or ‘‘Local Lodge’’. I 
just want consistency, and to reflect as accurately as pos- 
sible what the documents and the evidence will show 
before we get through with the hearing. 

Mr. Farkas: So that we name the organization properly 
—I think all of us like to have our names properly used—I 
would like to make an amendment following the Examiner’s 
decision on the Exhibit, General Counsel’s Exhibit Num- 
ber 2. 

Trial Examiner: Is there any objection to the receipt 
in evidence of General Counsel’s Exhibit Number 2? 
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Mr. Poulton: May we go off the record for just one 
moment? 
Trial Examiner: We will be off the record. 


(Discussion off the record.) 


Trial Examiner: We will be on the record. Will you 
indicate that you made a further modification, and then I 
will ask again if there are any objections. 

Mr. Farkas: Yes. I have further modified the record 
with reference to Respondent’s Union, namely, the Local, 
by identifying it—as I understand it to be properly iden- 
tified—as ‘‘Local Lodge Number 1424, International Asso- 
ciation of Machinists,’’ and I have so identified it through- 
out that portion of 
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the statement which has reference to Case Number 7-CB- 
280, the Complaint involving the Respondent labor organ- 
ization. 

Trial Examiner: That is spelled out as ‘‘Local Lodge 
N-o.”’—with the number ‘‘1424’’. As so amended, now, 
does anyone have any objections to this being received in 
evidence as General Counsel’s Exhibit Number 2? 

Mr. Poulton: I have no objection. 

Trial Examiner: There appears to be no objection, and 
the document is submitted in evidence as General Counsel’s 
Exhibit No. 2, being a written version of the amendments 
to the Complaint. 


(The document heretofore marked General Counsel’s 
Exhibit No. 2 for identification was received in evidence.) 


* * * * * * * 7 * * 
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Mr. Farkas: I wish to call the Examiner’s attention to 
the fact that for the purpose of establishing the matter 
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of jurisdiction in this proceeding, Board jurisdiction, the 
General Counsel will rely and does rely upon the allega- 
tions in the Complaint, specifically paragraphs 1, 2, and 3, 
and the admission in Respondent Company’s Answer. 

I should like to further make mention in this connection 
that while the Respondent Union alleged it had no in- 
formation 


93 


with respect to the commerce data, as pleaded, I would, 
nevertheless, request and ask the Respondent Union 
whether it would enter into a stipulation either to those 
facts or to the fact that if a responsible officer or repre- 
sentative of the Company were subpoenaed to testify, his 
testimony would be substantially what is alleged in Para- 
graps 1, 2 and 3 of the Complaint. 


* * * * * * * * * * 


Trial Examiner: The hearing will be in order. Have 
you had an opportunity to make your investigation? 

Mr. Poulton: Yes, I have had an opportunity to 
ascertain 
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whether the facts as to the commerce stated in the com- 
plaint are correct, and since the company informs me that 
they are, I will so stipulate the company is within commerce, 
and amend the Answer in Case Number 7-CB-280, as to the 
paragraph Number 1. We will admit the allegations con- 
tained therein, as to that paragraph. 

As to Paragraph Number 2, we will admit the allega- 
tions contained therein. 

As to Paragraph Number 3, we will admit the allega- 
tions contained therein. 

As to Paragraph Number 4, we will admit the allegations 
contained therein. 

Thus: ends my amendment. 
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Trial Examiner: Any objection to the Answer of the 
Respondent Union standing as amended, just as stated? 
There appears to be none, and the Answer is so amended 
to admit Paragraphs 1, 2, 3 and 4. 

Mr. Farkas: The stipulation, with respect to the 
Respondent Union as a labor organization, is also admitted 
in the Answer, I take it, of the Respondent? 

Mr. Poulton: Yes. 

Trial Examiner: I might say there isn’t any such 
allegation in the Complaint with respect to the company. 

Mr. Farkas: That is right, and that is the reason why I 
am about to request the respondent company, through its 
counsel, 
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to join in a stipulation that the International Association 
of Machinists, AF of L, and its Local Lodge No. 1424, are 
labor organizations within the meaning of the Act, and I 


trust they will so stipulate. 

Mr. Gallueci: I have such knowledge on information and 
belief. 

Mr. Farkas: Well, Mr. Examiner,— 

Trial Examiner: You are not contesting it? 

Mr. Gallucci: I am absolutely not. 

Mr. Farkas: I will accept that. I think that’s 
sufficient. 


* * 


Mr. Farkas: I call Mr. Westbrook to the stand under 
Rule 43-B. 
Leslie J. Westbrook 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 


Q. (By Mr. Farkas) Mr. Westbrook, what position do 
you hold with the Bryan Manufacturing Company? A. I 
am vice president of that company. 

Q. And as vice president would you very briefly indicate 
your general authority as vice president. A. In the plant 
there? 

Q. Yes. <A. In production, I am in charge of the plant 
in production and the hiring, personnel. 

Q. Are you in charge of that phase of the operations 
at the Hillsdale plant as well as the Reading plant? 
A. Yes, sir. 

Q. In the course of your administering your various 
duties are you in any way responsible for the labor rela- 
tions policies of the company? A. Well, I am responsible. 
I either get advisory—I get 
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advice from my attorney. 

Q. Aside from any advice which you are required to 
obtain, do you as an individual, as vice president of the 
company, ever determine any policy affecting labor rela- 
tions at the plant? A. No. 

Q. You do not? A. Not without advice. 

Q. Well, who in the plant does have that authority or 
power? A. i am not sure if [ understand just what you 
mean, 

Q. Is there some individual at the plant who is 
responsible for the industrial relations policies or labor 
relations policies or programs or problems affecting those 
matters? A. Well, I wouldn’t say anyone, without I know 
about it. I would be the one to make the final decision if 
there is any problem that would come up. 
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Q. (By Mr. Farkas) Do you now have a contract with 
any: labor organization? A. The company has one with 
the AF of L. 

Q. What is the full name of that labor organization? 


104 
A. AF of L, Machinists. There is a local there. 


* * * * * 


Q. (By Mr.’Farkas) Were you in any way responsible 
for the negotiating of that contract, Mr. Westbrook? 
A. No, sir. 

Q. Who was? A. Mr. Adams is the one that signed the 
papers on that, and the attorney. 

Q. Who is Mr. Adams? A. Mr. Adams was vice 
president at that time. 


* * * * * * * * * Ad 


Q. When did you first learn there had been a contract 
signed with the International Association of Machinists? 
A. Learned there had been one signed? 

Q. That’s correct. A. There had not been any signed 
until after negotiations. 

Q. Well, when was that? A. The contract was signed 
after all the negotiations, and it was around August 17th, 
if I recall. 

Q. The contract was signed August 17th, you say? A. 
The contract—the negotiations and everything was over, 
all of the meetings and everything—negotiations, before 
anything was signed. 


106 


Q. Who participated in those meetings? A. Mr. Probst, 
Mr. Schwartzmiller, when he was up there during the 
negotiations. 
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Q. Were you there? A. I was there. 

Q. When was the first meeting held, approximately? 
A. First meeting? The meetings were in August, the 10th, 
or somewhere around there. I don’t know the date. 

Q. That was the date on which the first meeting was 
held to negotiate the contract? A. Those dates are a 
year ago. I don’t recall the dates. 

Q. Mr. Westbrook, do you have any kind of a document 
or any papers which might refresh your recollection as to 
when that occurred? <A. I don’t have, no. 

Q. You don’t know? A. I don’t have. 

Q. And you don’t know when those negotiations took 
place? A. Not on the dates, no. Not that far back. 

Q. Do you know the day on which the contract was 
signed? A. After the meeting and everything, all of the 
negotiations was over with, and everything, if I recall, it 
was around August 17th. 

Q. If I said to you that your contract indicates on its 


face that it was executed on the 10th of August, would you 
say that 
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was correct? <A. No. 

Q. It was not correct? A. It was not signed on that 
date, no. That was the date it went back retroactive. 

Q. If I said to you that the contract itself reads, ‘‘That 
the parties hereto have set their hands and seal as of this 
date and the year first above written’’, would you say 
that was accurate? A. If that is what it says in the con- 
tract, but I don’t remember it. 

Q. Yet you say the contract indicates you set your hand 
and seal on that contract as of the date first written, and I 
say to you that that date first written was August 10th, 
and you say the contract was not signed until the the 
17th? A. Yes, sir. 
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Q. Even though the contract says it was signed on the 
10th? A. It was retroactive, if I recall. 

Q. And I am saying the contract says it was signed on 
the ‘10th. It doesn’t say it was retroactive or effective 
as of the 10th. It says it was signed as of the 10th. A. 
That is over a year ago, and I have more plants than one. 
I don’t recall the dates exactly. 


& * * * * * 
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Q. (By Mr. Farkas) You say there were negotiations 
preliminary to the signing of this contract, is that right? 
A. Yes. 

Q. Where did those negotiations take place? A. Nego- 
tiations for the rates and all were in the Reading plant. 
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Q. I say the negotiation of the contract. A. We had a 
preliminary contract that we were working on. I went to 
Detroit and worked with Mr. Probst and did a preliminary 
there, and any corrections we had, that we wanted to put in. 


Q. (By Mr. Farkas) Mr. Westbrook, isn’t it a fact that 
a contract, a collective bargaining contract, recognizing 
the International Association of Machinists, was nego- 
tiated on August 10th, 1954, and signed by Mr. Adams as 
Vice President, and subsequently after that another 
supplemental agreement was executed and later incor- 
porated into the original contract? A. That’s right. 


* * a * * * e * * * 


Q. (By Mr. Farkas) All right, now, I speak of the 
original contract which you have just testified was nego- 
tiated and signed on August 10, 1954, and signed by Mr. 
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Adams. I speak of that original contract. When did you 
first commence negotiations with respect to that contract? 
A. We started negotiating after the 10th there, somewhere 
around the 17th, several of them. 

Q. You say you started negotiating with respect to that 
original contract after August 10th? A. Not the contract. 
The wages, rates, and all. 


Ill 


Q. All right, with respect to the original contract 
recognizing the Machinists as the collective bargaining 
representative of your employees, when did you first 
commence negotiations on that contract? A. The original? 

Q. Yes. A. I don’t recall the date, to be exact. That 
was back—we received the first notice from Mr. Schwartz- 
miller on that—it was around July 17th. 

Q. The first notice of what? A. To have a meeting. 

Q. How did that first notice come to you? A. By the 
mail, 

Q. I beg your pardon? <A. By the mail. 

Q. What did he say? What was the letter? A. If I 
recall, they represented a majority of the people, and 
wanted to have a meeting. 


Q. Are you the plant manager? A. That’s right. 

Q. Did you reply to this? A. I turned it over to my 
attorneys. I called them and told them what they had on 
that and what to do, what their advice was. 

Q. Had you ever seen Mr. Schwartzmiller prior to that 
time? <A. No, sir. 

Q. When was the first time you did see Mr. Schwartz- 
miller? A. I don’t remember the date. It was when we 
were working on the proposals there, is the only time— 
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the first time I ever seen him. I don’t remember the date. 

Q. Where was this? A. In Ohio. 

Q. The first time you saw Mr. Schwartzmiller was 
where? A. In Ohio. 

Q. That was when? A. I don’t recall the dates. 

Q. Well, what month would you put it in? A. It was in 
July. 

Q. Did you see him prior to July 17th in Ohio? A. No. 

Q. It must have been after July 17th? A. Yes. 
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Q. Could it have been in August? <A. I can’t give you 
a date on that, sir. It was after they received that, is all 
I know. We had an appointment with him. 

Q. In other words, you are telling me that the first time 
you saw Mr. Schwartzmiller was in Ohio, and it was some- 
time in the month of July? A. Around the first—the end 
of July or the first of August. I don’t recall the date. It 
was immaterial at that time, what the date was. 

Q. It was immaterial? A. Memorizing it was. I didn’t 
memorize it. 

Q. Where in Ohio did you see him? <A. In Lancaster. 

Q. I beg your pardon? A. Laneaster. 

Q. What were the circumstances of your meeting him 
there or seeing him there? A. The attorneys wanted to 
meet him, on the proposal, the original proposal of the 
contract. 

Q. Who was there? A. Mr. Probst and Mr. &<nwartz- 
miller and myself. 

Q. Mr. Probst, Mr. Schwartzmiller and yourself. And 
at that time you discussed negotiation of a contract? A. 
Proposal for the contract, what we wanted. 
 Q. Did you have any other meetings after that? 
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A. I didn’t have. 


Q. That was the only meeting that you ever attended? 
A. On the proposal, other than in Reading. 

Q. When did you, thereafter, when did you first learn 
that the parties had reached an understanding? A. All 
parties you mean now? 

Q. Well, I think you just testified, Mr. Schwartzmiller, 
Mr. Probst and you were essentially the parties who 
negotiated this contract. 

Mr. Gallueci: I object to that. 

Trial Examiner: I will sustain the objection. 

Q. (By Mr. Farkas) Was there anyone else present? 
A. On the regular proposal now? Yes. 

Q. I am not talking about proposals. I am talking about 
negotiating a contract. You fully understand what that 
means, Mr. Westbrook. 

Mr. Gallucci: I object to that. 

Trial Examiner; Sustain the objection. Restate your 
question. You were first talking about this proposal. I 
don’t think you can broaden it that easily. 

Q. (By Mr. Farkas) Mr. Westbrook, where did you 
work before you worked at Bryan Manufacturing Com- 
pany? 

Mr. Gallucci: Mr. Trial Examiner, may I interrupt just 
a moment here? I would very deeply appreciate it, and 
I think we could get to the facts much easier, if you, as 
the Trial 
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Examiner, would explain to Mr. Westbrook the legal dis- 
tinctions between execution of a contract, entering into 
an agreement, or a proposal, and words that he is using 
which have a definite legal meaning in the record, which 


Mr. Westbrook as a layman may not be familiar with. 
* * * * * * * * * * 
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‘Trial Examiner: Just a minute. Just a minute. What 
does the term ‘‘signing a contract’? mean to you, sir? 
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The Witness: When you negotiate a contract and it is 
signed, all negotiations are over with. 

Trial Examiner: Who signs the contract when it is 
signed? 

The Witness: In this case here Mr. Adams signed as 
vice president at that time. I was not. Whoever was 
in charge of the plant, appointed. 

Trial Examiner: Did anyone else sign it besides Mr. 
Adams? 

The Witness: The firm contract? 

‘Trial Examiner: Who was this contract between? What 
parties? You understand the term ‘‘parties’’, ‘‘parties 
to a contract’’? 

The Witness: I understand it to be the Union and 
Management. 

Trial Examiner: All right, the Management was the 
Company in this case that you represented, wasn’t it? 

The Witness: He represented them at that time. 

Trial Examiner: And the union; and those were the 
parties to the contract, is that right? And the contract 
was signed with someone representing both of those 
parties, their signature on it? Is that what you under- 
stand by ‘‘signing of the contract’’? 

The Witness: That’s right. 

Trial Examiner: With that background, understanding 
the contract is signed with the parties who were signing, 
put both of their signatures on it, when did you learn that 
that contract 
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was signed? 

The Witnesss: Around August 10th, if I recall. I don’t 
have the exact date. I will have to figure it as close as 
I can. 

Q. (By Mr. Farkas) And just exactly how did you learn 
that? A. The first—when they called the first meeting 
up there. Then. 

Q. When who called what meeting? A. When they got 
together for negotiations, Adams, Probst. 

Q. Mr. Westbrook, the Examiner has just gone over some 
language with respect to whether or not you understand 
it. J think that you finally did indicate that you under- 
stood what it meant, to sign a contract; what the term 
‘‘siening a contract’? meant. I believe that you indicated 
you understood when the names were affixed to the con- 
tract, after the negotiations, and an understanding had 
been reached, that that was signing the contract. Is that 
correct? A. That’s right. 

Q. Now, I am asking you when—strike that. How, how 
did you first learn that the names of the responsible in- 
dividuals from the Company and the Union had affixed 
their names to that contract? How did you find that out? 
A. How? I was there at the meeting, at the office there. 

Q. At what meeting? A. The first meeting back in the 
office, when we started 
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negotiations. 

Q. You testified previously that those first negotiations 
were in the latter part of July. 

Mr. Gallucci: I object to that, you Honor. He did not 
testify to that. 

Trial Examiner: Sustain the objection. 
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Q. (By Mr. Farkas) When were those first negotiations? 
A. The first negotiations started on August 10th. 

Q. The first negotiations started on August 10th, and the 
contract was signed on August 10th? A. Not negotiations 
for a contract. Negotiations for rates and working condi- 
tions. The contract, the proposal is what I was referring 
to there. Your contract—there was no contract signed 
until after all negotiations, as far as—or other than the 
original proposal. 


Mr. Farkas: Mr. Examiner, I should like to ask the 
reporter to mark for identification as General Counsel’s 
Exhibit Number 4— 

Trial Examiner: Let me ask. Was the other document 
actually shown the witness as identified as Number 3? 

Mr. Farkas: He had it in his hand. I believe that he— 
I think we can safely say he didn’t examine it. 

Trial Examiner: Does anyone object to this being sub- 
stituted as Number 3, and save mixing up numbers? 

Mr. Gallueci: No. 

Mr. Poulton: No objection. 

Trial Examiner: Then I suggest you mark this as 
General Counsel’s Exhibit Number 3 for identification. 

Mr. Farkas: I think the record should note that an 
original has been obtained and the General Counsel would 
therefore substitute General Counsel’s Exhibit Number 3, 
substitute the signed original in lieu of the printed agree- 
ment originally identified as General Counsel’s Exhibit 
Number 3, and I would like to withdraw that printed copy. 

Trial Examiner: In other words, what is now identified— 

Mr. Farkas: —As General Counsel’s Exhibit Number 3 
is the original. 
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Trial Examiner: And you are discarding the identifica- 
tion of the printed copy as General Counsel’s Exhibit 3. 
Now, we will go ahead with that line of approach, and if 
eventually it is offered and received then the question of 
substituting something or withdrawing the original will be 
in order. 

Q. (By Mr. Farkas) Now, Mr. Westbrook, I hand you 
what has been marked for identification as General 
Counsel’s Exhibit Number 3. Would you turn to the sheet 
there, the first sheet, Article entitled ‘‘Recognition’’, and 
read to yourself Section 1? Have you read it to yourself? 
A. Yes. 


Q. How did you first learn—through whom—who told 
you, in other words, that a contract had actually been 
signed; that names had been put on a contract between 
the Company and the International Association of 
Machinists? Who told you that? A. Between the Com- 
pany and the Machinists? No one told me. I was there 
when the Union signed, which was the contract. 

Q. Were you there when Mr. Adams and Mr. Schwartz- 
miller signed it? A. Mr. Schwartzmiller didn’t sign that at 
the time Mr. Adams did here. I don’t know when this was 
signed here. 

Q. You don’t know when Mr. Schwartzmiller signed it? 
A. His name wasn’t on it when Mr. Adams signed it. 
That’s when we were negotiating there, when our 
proposals were made up in Lancaster. 
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Trial Examiner: Just let me ask one question here now. 
We have been talking about signatures on page— 
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Mr. Farkas: Eleven. 

Trial Examiner: —page 11. Now, there are two 
signatures on that page. That is correct, is it not, Mr. 
Witness? 

The Witness: Yes. 

Trial Examiner: All right, now, look at those two 
signatures. Which, if either of those, did you actually see 
put on the document? 

The Witness: Mister—Did I see put on there? I didn’t 
see either one of them put on there. I wasn’t in the office 
at the time. 

Trial Examiner: You didn’t see either of those 
signatures put on? 

The Witness: No. I wasn’t watching when they were 
signed. There are others on there. 

Q. (By Mr. Farkas) Mr. Westbrook, who is superior in 
position with the company? Mr. Adams or you? A. Mr. 
Adams isn’t there. Mr. Adams was at that time. 


Q. At that time Mr. Adams was? A. That’s right. He 
was vice president. 

Q. Now, through whom, what individual told you that 
a contract had been signed, if anyone? A. Mr. Adams. 

Q. When did he tell you that? 
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A. The contract had been signed August 17th. When you 
say ‘‘signed’’, that is a contract signed by all parties, 
when it was signed. 


Trial Examiner: What is Exhibit ‘‘B’’ about? Did you 
ever see it before? 

The Witness: I have seen them, your Honor. 

‘Trial Examiner: What is it about? What is Exhibit 
‘“‘B’’ about? 
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The Witness: It is incorporated into the agreement of 
August 10th, Seniority. 


* * * * 
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Trial Examiner: After Exhibit ‘‘B’’ is there anything 
else attached to that document? 

The Witness: Yes. 

Trial Examiner: What is that called? 

The Witness: Exhibit ‘‘A’’. 

Trial Examiner: It happened to be on after ‘‘B’’, does 
it? 

The Witness: Yes. 

Trial Examiner: How long is Exhibit ‘‘A’’? 

The Witness: Two pages. 

Trial Examiner: Has it got any signatures on the second 
page? 

The Witness: Yes. 

Trial Examiner: All right, how many signatures are 
there? 

Mr. Poulton: May I make an explanation, Mr. Trial 
Examiner? 
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Trial Examiner: Just a minute. I will hear explanations 
later. 

The Witness: Sixteen, all together. 

Trial Examiner: Is there any signature for the company 
on it? 

The Witness: Yes. Mr. Adams’. 

Trial Examiner: What is Exhibit ‘‘A’’ about? 

The Witness: This is an agreement between the two on 
classifications and rates. 

Trial Examiner: And there is an Exhibit ‘‘A’’ and an 
Exhibit ‘‘B’’ attached to this contract? 
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The Witness: Yes. 

Trial Examiner: All right. Now, to the best of your 
knowledge, when was it that you first learned that the 
first document which had only two signatures on page 11— 
the first part of that document—when, to the best of your 
knowledge, was it you first learned that those two 
signatures were on that document? 

In other words, that first document of eleven pages had 
been signed. When did you first learn that? 

The Witness: That was during the—or during the date 
of the signatures here, when we started the negotiations, 
that I seen myself. 

Trial Examiner: What negotiations are you talking 
about? You were referring to the supplements on there 
when you answered 
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me? 

The Witness: The first one on here was the 17th of 
August here. This was on—August the 10th—when these 
papers were worked up here, and then Mr. Schwartzmiller’s 
signature, I don’t recall he put that on there, as I told you 
a while ago, down at Lancaster. : 

Trial Examiner: I am asking you, first, on the first 
eleven pages. 

The Witness: That I knew about these, you mean? 

Trial Examiner: There are two appendices. When did 
you first know those first eleven pages were signed by 
those two individuals? Forget the appendix. I am trying 
to help you straighten this thing out in your own mind. 
There are three different documents there, actually, 
clipped together. Three different groups of signatures, 
aren’t there? 

The Witness: That’s right. August 10th. 

Trial Examiner: There are signatures on the main con- 
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tract of eleven pages. Only two people signed that. That 
is correct, isn’t it? 

The Witness: Only two signed. 

Trial Examiner: Then you have an ‘‘A’’ and a ‘‘B”’, 
each two pages long, and each with several signatures? 

The Witness: Yes. 

Trial Examiner: Now, forget ‘‘A’’ and ‘‘B”’’ at the 
moment, and let’s talk about only the main document of 
eleven pages with 
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two signatures. When did you first learn, and how did 
you first learn, that that document had been signed? 

The Witness: I learned about it August 10th, when we 
started out on it. 

Trial Examiner: Do you know who told you? You said 
a minute ago you didn’t see either signature put on, did 
you? 

The Witness: Not the signature, but we were working 
on it, on the original contract. 

Trial Examiner: You consider that first eleven pages 
the original contract? 

The Witness: Not the original. I mean the one we were 
working on for the—the negotiation of the contract—but 
the signatures on here were July—August 17th, when the 
final signatures of it, that I know about it. 

Trial Examiner: When you say ‘‘the final signatures’”’ 
what signatures are you talking about? 

The Witness: I mean the signatures of Mr. Adams on 
here, and I mean Schwartzmiller, the first time he signed. 

Trial Examiner: You are still talking about those first 
eleven pages? 

The Witness: Yes. 

Trial Examiner: As far as you know, it was signed on 
August 17th? 
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The Witness: Yes. 


* *” * 
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Trial Examiner: You were not vice president at the 
time of the negotiation of these documents and when they 
were signed? 

The Witness: No. 

Trial Examiner: What was your position at that time? 

The Witness: Plant Manager. 


* * 


Trial Examiner: When do you recall was the first thing 
you; recall you heard about any negotiations at any time 
with the Machinists about a contract? 

The Witness: When was the first? 

Trial Examiner: The first inkling. The first suggestion. 
The first thing you heard about any kind of a contract in 
negotiations? 

The Witness: The 10th—The first I heard was back on 
July 17th, when we received that letter or note there, that 
they had a majority and wanted to come in. 

Trial Examiner: Did you get the letter? 

The Witness: It came to the company. 

Trial Examiner: How did you learn about it? 

The Witness: I opened it up there and read it. It was 
addressed to the company. 

Trial Examiner: You don’t know whether it came to 
you first or someone else? 

The Witness: As I recall, it was not addressed to any 
individual. 

Trial Examiner: You don’t know whether it came to you 
first or someone else? 
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The Witness: It was not, as I recall, addressed to any. 
individual. It was addressed to Bryan Manufacturing. 

Trial Examiner: And you don’t recall whether the docu- 
ment was handed to you by a clerk, whether you opened 
it, or whether some other official of the company came to 
you about it? 

The Witness: It was opened by the regular fellow that 
opens the mail. It was not to an individual. 

Trial Examiner: You think you got it first? 

The Witness: I can’t say who got it first. I imagine 
he did. 

Trial Examiner: Who is ‘‘he’’? 

The Witness: The officer—the man in the office there 
that opens the mail. 

Trial Examiner: He isn’t a person who would have any 
authority to do anything about it, or anything like that? 

The Witness: No. 

Trial Examiner: Now, can you remember anything at 
all whether you were the first responsible official who got 
ahold of that letter, and you went to somebody else with it, 
or somebody else got the letter and came to you? 

The Witness: It was handed to me by the office, there, 
and I called Detroit. 

Trial Examiner: Did you talk to Mr. Adams or any other 
official? 

The Witness: No. 

Trial Examiner: You got the letter and then you called 
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Detroit? 
The Witness: Yes. 
Trial Examiner: Who did you call in Detroit? 
The Witness: I called Mr. Probst. The office—and he 
happened to be the one that answered. 
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Trial Examiner: That’s your best memory of how the 
matter first came to your attention? 
The Witness: The first thing that was ever started on. 


* * * * * * * * * * 
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Trial Examiner: I understand this is all testimony the 
witness is giving at the moment. 

Do you have any memory now that the signatures were 
put on that first document, the eleven pages, on the 10th 
of August, or is that just the date that is on the contract? 

The Witness: It is one date that I recall that we were 
in there. That is the date we were working on this, and 
the date I assume Mr. Adams signed it. 

Trial Examiner: Do you have any memory of August 
10th, aside from the fact it is on the contract? 

The Witness: August 10th was the date it was official. 
It went back in effect. 


Trial Examiner: I am asking you this question: Do you 
have any memory of August 10th as a day, aside from the 
fact it appears there on the contract? Do you remem- 
ber that day, 
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August 10th, as a date on which you were doing anything? 

The Witness: August 10th was the date of the contract. 
We were negotiating, the way I remember it. 

Trial Examiner: I am trying to find out, do you actually 
remember independently of the fact that is the date on 
the contract? Do you have an independent—if that con- 
tract had never been shown to you and nobody had said 
August 10th to you do you have an independent recollec- 
tion? An independent recollection that on August 10th 
you were negotiating that contract? 

The Witness: Yes. 

Trial Examiner: You are sure now that you remember it? 
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The Witness: That’s right. 

Trial Examiner: Regardless entirely of any date on that 
contract, that there were negotiations on that contract on 
August 10th, is that correct now? 

The Witness: Yes. 

Trial Examiner: Now, tell me about those negotiations 
on August 10, 1954, that you remember. 

The Witness: There was the negotiations of the— 

Trial Examiner: In the first place, where were the nego- 
tiations when you were there on August 10th? 

The Witness: August 10th was in Lancaster, and we met 
down there with Mr. Probst and Gallucci there and 
Schwartzmiller. 

Trial Examiner: How many were there? 

The Witness: Mr. Probst, Mr. Gallucci and Schwartz- 
miller 
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and myself. 

Trial Examiner: Anybody else? 

The Witness: No. 

Trial Examiner: Was Mr. Adams there? 

The Witness: No. He was away at the time. 

Trial Examiner: What did you actually do at that time? 

The Witness: Working on the contract, getting a pro- 
posal to try to present what we wanted and what they 
wanted. That’s the contract. 

Trial Examiner: Had you had any other documents? 
Was there a document there on the 10th when you gentle- 
men were together in Lancaster? Was there any kind of 
a document before you when you were working there? 

The Witness: What do you mean, a document? 

Trial Examiner: Typed pages, written pages. You know 
what a document is. 

The Witness: Typed pages, yes. 

Trial Examiner: You had some typed pages? 
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|The Witness: Working on what we wanted and what 
the union wanted. 
| Trial Examiner: You know where those typed pages 
came from? 

The Witness: The attorneys had them. 
- Trial Examiner: Do you know how those attorneys got 
them? 
~The Witness: They were working them up. They were 
dealing 
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in that all of the time. 

Trial Examiner: Is what you had before you there in 
that meeting of the 10th of August, these typed pages, was 
that the first draft of any kind of a document in connection 
with this contract that you saw? 

The Witness: Yes. 
| Trial Examiner: You don’t know whether the attorneys 
got that up, your attorneys, or whether the union repre- 
sentatives got it up or not? 

The Witness: It was a contract, all I know. Just 
routine. We were working on what we wanted and what 
they wanted. Whatever we had. 

Trial Examiner: You don’t know who drew up this 
document? 

The Witness: No. 

Trial Examiner: Was there any discussion about the 
doeument? 
| The Witness: There was discussion. 

Trial Examiner: Can you remember anything that was 
said during that discussion of that document? Any ques- 
tions that you asked, or any discussions you took part in? 
Were you the only representative of the Company, aside 
from the attorneys? 

The Witness: I was the only one there. Mr. Adams 
wasn’t there; but I didn’t have anything to say. I just 
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listened to it. I don’t recall any certain paragraphs in 
here we argued on. Just regular routine contract. 
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Trial Examiner: Do you remember how that meeting 
ended? 

The Witness: No. 

Trial Examiner: Do you remember whether there was 
any kind of agreement among the parties that you would 
meet again, or that you would change certain provisions, 
or that you would sign the document, or what happened? 

The Witness: Meet again, sure, for the negotiations in 
Reading with the employees, as far as getting these other 
matters back here. 

Trial Examiner: Do you know what the situation was 
with respect to the document before you left there, at the 
end of that meeting? Had you agreed to anything or not? 

The Witness: No, I had not, myself, agreed— 

Trial Examiner: Mr. Adams wasn’t there? 

The Witness: We agreed to take it back and go before 
all of the employees, the agreement back. They must 
meet on it; and then finish the negotiations. 

Mr. Farkas: May I ask just one question, Mr. Trial Ex- 
aminer? 

Trial Examiner: I am just going to ask one or two more 
questions. 

Mr. Farkas: All right. 

Trial Examiner: Do you know when, with respect to that 
meeting—were there any signatures on this document you 
were talking about at that meeting on the 10th of August? 
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The Witness: I never noticed, because I didn’t sign it. 
Trial Examiner: Do you know when, with respect to that 
meeting on the 10th of August you just told me about, 
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these two signatures were put on the first eleven pages of 
the document you have in your hand? 

The Witness: Do I know when they were put on? I 
don’t know when they were put on. I didn’t sign them. 

Trial Examiner: All right, proceed. 

Q. (By Mr. Farkas) Now, Mr. Westbrook, I believe 
you indicated at that August 10th meeting there was an 
undertsanding that there would be further discussion and 
negotiations with respect to the matters contained in those 
two exhibits, is that correct? A. That’s right. 


* * * * * * * * 
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Q. Now, am I correct that after the August 10th meeting, 
when that meeting broke up, what there was left to do in 
negotiating was the matters contained in ‘‘A’’ and ‘‘B”’ 
exhibits? A. And for any corrections on the contract. 

Q. And for any corrections in the original document? 


A. According to whatever the employees wished. 


* * * * * * * * * 


Mr. Farkas: Mr. Examiner, I don’t think I called for 
addresses at all, and if they will examine the subpoena 
they will so find. I would like to have the reporter mark 
for identification as General Counsel’s Exhibit Number 4 
a document consisting of six typewritten pages stapled to- 
gether, purporting to be the payroll of employees of the 
Bryan Manufacturing Company, Reading plant, as of 
August 10, 1954. 


(Thereupon, the document above referred to was marked 
General Counsel’s Exhibit No. 4 for identification.) 


Q. (By Mr. Farkas) Mr. Westbrook, I hand you what 
has been marked for identification as General Counsel’s 
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Exhibit 4, and ask you if you have ever seen that document 
before. A. Yes. 

Q. Was that prepared either by you or under your direc- 
tion? A. It wasn’t by me. 

Q. Was it under your authority or under your direction? 
A. No. 

Q. Do you have knowledge of the preparation of that 
document? <A. Yes. 
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Q. Have you had an opportunity to examine that prior 
to this? A. No. 

Q. Do you care to examine that? A. In what way? 
What do you mean? 

Q. Who prepared that? A. Mr. McFann. 

Q. In view of that fact, are you prepared to testify that 
is an accurate—represents an accurate preparation of the 
payroll as of August 10,1954? A. I would say to the best 
of my knowledge, yes. 

Q. Now, does that payroll reflect the layoffs of August 
10th? A. I couldn’t tell you whether it reflects it. What 
do you mean? The number of people? 

Q. Yes. A. It depends on how many are on here. The 
ones that were laid off, whether they were on here or not, 
I wouldn’t know. It is the payroll. They might have been 
on here at that time. 

Q. Do you have any knowledge of the actual number? 
Can you ascertain very quickly, by counting the number of 
people on the payroll? 

Mr. Gallucci: Mr. Trial Examiner, may he read the whole 
number, to be exact on that? 

Mr. Farkas: Whatever he testifies to. He is reading 
from that. 

The Witness: One hundred fifty-six, if I did not make a 
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mistake on it. 
* * * 
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Mr. Farkas: Excuse me just a moment. Before starting 
to ask Mr. Westbrook any questions at this time I offer 
in evidence General Counsel’s Exhibit Number 3. 

Trial Examiner: Is there any objection to this docu- 
ment being received in evidence? 

Mr. Gallueci: No objections. 

Mr. Poulton: No objection. 

Trial Examiner: There appears to be no objection, and 
the document is admitted in evidence as General Counsel’s 
Exhibit Number 3. 


Q. (By Mr. Farkas) Now, Mr. Westbrook, when, if you 
have 
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knowledge, was the announcement of the contract between 
the Bryan Manufacturing Company and the International 
Association of Machinists announced to the employees, if 
you have knowledge? A. When was it announced to the 
employees? The contract? 

Q. Signed? A. There was no contract signed until after 
their meeting, between the 10th and the 17th, we only got 
the contract back and Mr. Adams signed it. They knew 
there was a contract, apparently. 

Q. Did you personally make any announcement in a 
meeting of any kind, or authorize the publication of any 
written notice indicating that a contract had been signed 
between the International Association of Machinists and 
the Company? A. No, I didn’t put up any notice. 

Q. Did you ever authorize the publication of a notice? 
A. No. 

Q. Did you ever address the employees in the plant 
as a group and announce that? <A. No. 
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Q. Do you know of your own knowledge whether any 
individual representing the company, Mr. McFann or Mr. 
Adams or any other individual who was a representative 
of the company, who did address the employees and make 
an announcement? A. As a group? 

Q. As a group? <A. No. 
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Q. Do you know of any individual who authorized or 
wrote out a written notice of announcement of the signing 
of the contract between the company and the union? A. 
Not that I know of myself. 

Q. Now, isn’t it a fact, Mr. Westbrook, that on or about 
the sixteenth of August a number of employees were called 
into the office? A. By Mr. Schwartzmiller’s request. 

Q. The employees who were called in were called in by 
the company at Mr. Schwartzmiller’s request? A. At his 
request. 

Q. And who called those employees in? A. I think Mr. 
Schwartzmiller gave Mr. McFann a list, and he went out 
with the list and called them in. 

Q. And do you know approximately how many em- 
ployees were called in? A. No, I didn’t see the list. 

Q. Were you present? A. When they came in? 

Q. At the gathering, when they came in? A. When they 
came in I was in there. 

Q. Am I correct that date was August 16th? A. About 
the 16th or 17th. I wouldn’t say exactly. 

Q. All right, sir. Who else was present representing 
management, besides yourself? 
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A. I don’t know if Mr. Adams was in there. They called 
him in, and I introduced him and told him that was Mr. 
Schwartzmiller. I assumed they knew him. And I walked 
out. 
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Q. Was there anybody else in there from the union? 
A. No. 


es = * * * we * * ° * 


Trial Examiner: Did you say you introduced Schwartz- 
miller to them? 

The Witness: I announced who he was. I said, ‘‘I assume 
you know him, and he requested you be called in.”’ 

Trial Examiner: Do you have an idea how many em- 
ployees were in the office, approximately? 

The Witness: There seemed to be—looked like about 
ten or twelve. I don’t know. I didn’t count them, because 
I didn’t see the list. 

Q. (By Mr. Farkas) Mr. Schwartzmiller was there 
represent- 
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ing the union, and yourself, and was Mr. McFann there? 
A. I called him in and gave him the list to go get the 
employees. 

Q. And Mr. McFann went out in the plant and told the 
employees to report to the office? A. Yes. 

Q. So that actually, in your opinion—assuming your 
recollection is good—Mr. McFann would be better able to 
tell who the individuals were? A. I would assume so. 

Q. He probably works in closer connection with the em- 
ployees? A. Yes. 

Q. Now, isn’t it a fact, Mr. Westbrook, at that meeting 
Mr. Schwartzmiller announced to the employees that he 
was from the IAM and they had a contract? Is that 
correct? A. I didn’t stay in there. 

Q. Oh, you didn’t stay in there? A. No. I left the 
minute I told them who he was. 


* * * * 


Q. After this meeting in which Mr. McFann went out 
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and called in the girls, and Mr. Schwartzmiller was there, 
isn’t it true there was another meeting? A. Yes. 

Q. That was about a day or so later? A. No. 

Q. How long after that? A. The same day, the 16th, or 
somewhere around the 16th there. 

Q. Could I be correct, then, it is possible you may be in 
error that the first meeting was on the 16th, and the second 
meeting, when there was discussion of the wages and 
seniority— 

Mr. Gallucei: I object to that, your Honor. The sub- 
ject matter of these meetings hasn’t been gone into at all. 

Mr. Farkas: I am asking him. I am going into it now. 

Trial Examiner: You say there was a second meeting? 
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The Witness: There were several that day. 

Trial Examiner: What? 

The Witness: Back and forth, on our negotiations, on 
the 16th. 

Trial Examiner: On the 16th? 

The Witness: The 16th or 17th, in there, yes. 

Trial Examiner: Can you recall with certainty whether 
the second meeting you just started to tell us about actu- 
ally took place on the same day, on the 16th, or could it 
have happened that a day intervened, and it didn’t take 
place until the 17th? Are you clear on that in your 
memory? 

The Witness: No, I don’t think there was a day elapsed. 
We had several meetings that day, in and out. 

Trial Examiner: Your memory is that several meetings 
took place on that day? 

The Witness: Yes, sir. 

Q. (By Mr. Farkas) Were you present at those meet- 
ings? A. I sat in the room. 
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Q. All right, now, having that in mind, can you recall 
whether or not that occurred that same day? That was 
the first meeting, or did it follow it by a day? A. We had 
several meetings that first day, after we started negotia- 
tions, yes, back and forth. 

Q. Were you present during those discussions with re- 
spect to wage rates and classifications and seniority? A. 
Yes. 

Q. Did you take part in those discussions? 
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Mr. Gallucci: I object again, your Honor. He has been 
talking about wages, wage rates and classifications, and 
he is going into seniority, which again has— 

Mr. Farkas: I included the word ‘‘seniority’’. 

The witness: I beg your pardon. Seniority came later. 

Q. (By Mr. Farkas) The question on seniority came 
later? A. Yes. 

Q. All right, sir. Did you participate in discussions 
with respect to wage rates and wage classifications? A. To 
a certain extent. Mr. Adams and Mr. Probst mostly did 
that. 

Q. There was a discussion between Management and the 
Union and the employees? A. Discussion with Manage- 
ment and the employees that were in there at that time? 
Yes. 

Q. And do you recall what the conclusion or the decision 
or the result of those discussions was? A. Well, the con- 
clusion—they were finally agreed upon, and they would 


present them to the employees at a meeting. 
5 e 


* * * * * * * * 
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Q. (By Mr. Farkas) Mr. Westbrook, I hand you General 
Counsel’s Exhibit Number 3, and I turn to Exhibit ‘‘A’’. 
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What is the date indicated on there? The date on which 
that was signed? A. The 17th. 

Q. All right. Were you present then? A. I was in the 
room, yes. 

Q. Did you see the people sign that document? A. I 
seen them signing. I assumed that’s what they were sign- 
ing. 

Q. Well, were there any other documents signed that 
day? A. No. 

Q. Am I correct in my understanding it was this docu- 
ment or one like it that was signed? 

Mr. Gallucci: He has already testified to that. 

Mr. Farkas: Mr. Examiner, is there any reason why I 
can’t make sure this witness is testifying with a degree 
of certainty, and that’s all I am trying to do. 
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Trial Examiner: I will overrule your objection. I will 
overrule your objection. 

The Witness: These were signed on the 17th, after the 
mass meeting. 

Trial Examiner: The witness is pointing at the last 
page of the document, when he made that statement. 

Mr. Farkas: Exhibit ‘‘A’’. 

Trial Examiner: Which is the last page of the docu- 
ment, the way it is put together. 

Mr. Farkas: That is correct. 

Trial Examiner: All right. 

Q. (By Mr. Farkas) Now, Mr. Westbrook, I hand you 
that portion of the contract which is marked Exhibit ‘‘B’’, 
and Exhibit ‘‘B’’ I believe consists of two pages, is that 
correct? A. That’s correct. 

Q. Now, turning to the second page of Exhibit ‘‘B’’, 
what is the date indicated there, if any? A. September 
2nd. 
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Mr. Gallucci: What was that date again? 

The Witness: September 2nd. 

‘Trial Examiner: These are both 1954? 

The Witness: Both 1954. 

Q. (By Mr. Farkas) And the signatures as affixed or 
placed upon that document were placed there when? A. 
On September the 2nd. 

171 

‘Q. September 2nd. Were you present? A. That’s right. 

Q. Do you remember how the employees were present 
in your office? Was this signed in your office? A. That’s 
right. 

‘Q. Do you remember how the employees were present, 
or what the circumstances were for their being present for 
the signing of the portion of the contract market Exhibit 
‘©A?’? on the 17th of August? How did they get to your 
office? 

Mr. Gallucci: I think that is irrelevant. 

Trial Examiner: I will overrule it. Answer the ques- 
tion, if you know. 

The Witness: How did they get there? 

-Q. (By Mr. Farkas) I realize they walked to your office, 
but I mean by what authority did they get there? A. Mr. 
Schwartzmiller called them in there. I don’t know how 
they got there. 

Q. Was this during working hours? A. IT don’t recall 
if this was signed in the evening, this one, or if it was 
during the day The last one was in the evening. 

Q. Exhibit ‘‘B’’ you believe was in the evening? A. I 
mean the last contract. I don’t recall if that was during 
the day or evening. It was after the mecting. 

Q. You have no actual recollection? 
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A. J don’t reeall. I don’t recall which it was. 
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Q. (By Mr. Farkas) You, as vice president of the com- 
pany, also manage the Hillsdale plant? I believe you testi- 
fied you have two plants? A. Correct. 

Q. Do you have a collective bargaining contract at the 
Hillsdale Plant? A. The present contract at Reading 
covers this. 

Q. You do have a contract? A. Yes. 


* * * * 


Q. Did you sign the contract for the Hillsdale plant? 
A. No. 
Q. Who did? A. Mr. McFann. 


* * * 


Trial Examiner: Did that contract include two plants? 

The Witness: That’s right. Plants Number 1 and 2. 

Trial Examiner: Were the negotiations for the two 
plants conducted at the same time, for both plants at the 
same time? 

The Witness: That’s right. 

Trial Examiner: All right, proceed. 

Q. (By Mr. Farkas) By ‘‘the two plants’’ you mean the 
Reading 
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plant and the Hillsdale plant? A. Yes. 
Q. The Hillsdale plant being the newly-acquired plant? 
A. That’s right. 


* * * * * * * * * * 


Trial Examiner: When did you first start having any 
responsibility for the Hillsdale plant? 

The Witness: Last Monday, of any production in there. 
I am only in the production end, Monday of this week. 

Trial Examiner: You started to have responsibility for 
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production at the Hillsdale plant as of the Monday of the 
present 
176 

week, is that correct? 

The Witness: That’s right. 

‘Trial Examiner: Is that when the first production 
started taking place in Hilldale? 

The Witness: That’s right. 

Trial Examiner: How many employees were there at 
that time? 

The Witness: Twenty-one. 

Mr. Farkas: How many was that? 

The Witness: Twenty-one. 

Q. (By Mr. Farkas) How many employees are there at 
the Hillsdale plant today? A. Twenty-one, on the payroll. 
I don’t know if they are there or not. 
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Mr. Gallueci: Referring, first, to this matter of the Hills- 
dale plant, Mr. Trial Examiner, I will have to call my office 
to get the date on the closing statement which I entered 
into with the Dana Corporation, to get the date upon which 
the Bryan Manufacturing Company became the legal owner 
of the facility know as the Hillsdale plant. 

Trial Examiner: Just so the record shows it eventually. 
Whatever form it is put in, I just want the information in 
the record. 

Mr. Gallueci: Approximately, I would say, it has been 
about six weeks or two months. 

Trial Examiner: All right. Cross examine. 

Cross Examination 

Q. (By Mr. Gallucci) Mr. Westbrook, in regard to this 
problem of the Hillsdale plant, referring to the problem— 
I would like to go back a little further and ask you what, 
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if any, were your plans regarding the number of em- 
ployees which eventually would be employed as a regular 
staff at your Reading plant when you went into business 
at Reading? A. When we opened Reading? 

Q. Yes. What were your plans there as to the number 
of people you would employ? A. We figured one 
hundred fifty to two hundred would about 
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be the tops that we could get in there. 

Q. What is your present employment at the Reading 
plant? A. Around five hundred. 

Q. I beg your pardon? A. Five hundred. Approx- 
imately that. I don’t say the exact figure. 

Q. Can you tell us why, if you have the knowledge, why 
the plant in Hillsdale was purchased? A. My understand- 
ing, we were getting too crowded at Reading, and we 
needed more space. We could not get any more help in 
there. - 
Q. Was it ever—was it ever your intention or the in- 
tention of the company, or is it your intention at present 
to hire new employees from the outside at the Hillsdale 
plant? <A. No. 

Q. How do you intend to staff this new plant at the 
Hillsdale plant? A. They would be transferred from 
Reading over here to the new location. 

Q. You say that there are some twenty employees at 
Hillsdale at present? A. That’s right. 

Q. And what type of work are these employees engaged 
in? A, Well, as far as production work, it will be assembly 
work. 
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Q. How does this work compare with the work being done 
at the Reading plant? A. It is practically the same, 
similar. 
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Q. You say it is practically the same or similar? A. 
Sunilar. 

Q. What is different about it? A. The operation would 
be the only thing. 

Q. What do you mean by ‘‘operation’’? A. The type 
of machines that are used over here, which we moved them 
all out to this plant here and added more. 


* | * * * 


Q. (By Mr. Gallucci) Of the twenty-odd employees em- 
ployed at Hillsdale have you employed them from the out- 
side or have you transferred them from the existing 
Reading facility? A. From Reading. 

Q. Is it your intention in the future to hire from the 
outside or to transfer from the existing facility at Reading? 
A. Transfer from Reading as long as they are needed here. 


* * * * * * * * * * 


Q. (By Mr. Gallucci) Mr. Westbrook, when did you first 
hear from the union in question? A. July 17th. 

Q. What did you do upon hearing from them on July 
17th? What was the first thing you did? A. Well, the 
first thing, I called Mr. Probst’s office. 


19] 


Q. Mr. Probst is your attorney? A. That’s right, 
attorney, and reported to him I had received the letter. 


* * * 5 * * * * * ® 


Q. (By Mr. Gallucci) Can you tell us as much of the 
conversation that took place as a result of that telephone 
call as you can remember at this time? A. Well, I ex- 
plained to him what the letter stated there, and asked his 
advice and he stated that he would advise recognizing 
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them because he had been doing business with them in other 
plants. 

Q. Did he tell you where he had been doing business with 
them? <A. California, San Diego, one at Lancaster, and 
Zanesville, I believe it was. Zanesville, Ohio. 

Q. Go on. A. And he said he had found in eases in 
dealings with the AF of L Machinists before that any time 
they contested— 

Q. Any time who contested it? A. The company—the 
union had won out, and he found them very good, fair to 
work with there, and we would get beaten in the end, and 
in order to go along with the people his suggestion was to 
go ahead and arrange for a meeting. 
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Q. Without an election? A. With the organizer. 
Q. I misunderstood you. Did you state that he had 


suggested that you recognize this union without an 
election? A. Oh, no, no. 

Q. Without a National Labor— 

Mr. Farkas: Mr. Examiner, I am going to object. 

Trial Examiner: I will sustain the objection. Ask him 
about the conversation. Ask him if an election was men- 
tioned at all, and if so, what did he say about it? 

Q. (By Mr. Gallucci) During this conversation was there 
anything mentioned about the Labor Relations Board- 
supervised election? A. No. 

Q. Well, what was said specifically regarding the 
recognition of this union? A. Well, that he had been having 
dealings with them. In fact, he was dealing with them at 
that time in Lancaster, and that he figured we could get 
along, and we might as well go ahead and have the meeting 
with them, in which he said he had the majority of votes 
there, or verify it, the empivyees wanted a union. 
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Q. Who said they had a majority of the people? A. The 
letter that came in, I took from that. I don’t remember 
the wording. 
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Q. This letter of July 17th? A. That if he was wishing 
for a meeting that he would have a majority on there. 

Q. Can you tell me when, after this phone call, when, 
if at all, you next met with Walter Probst? A. I don’t 
know the exact date, but it was about a week later at 
Detroit we talked to him and arranged a meeting for the 
10th in Lancaster. 

Mr. Farkas: Mr. Gallucci, may I ask, talked to whom? 

Mr. Gallucci: I am getting— 

Mr. Farkas: He said something about Detroit. 

Mr. Galluecci: My question was when, if at all, you next 
met with Walter Probst. Wasn’t that my question? 

Mr. Farkas: I am sorry. 

Trial Examiner: I thought that’s what it was. 

Mr. Gallueci: His answer was ‘‘ About a week later in 
Detroit’’. 

Q. (By Mr. Gallucci) Who was at this meeting in 
Detroit? A. Mr. Adams and myself went up, and Mr. 
Probst. 

Q. Was there anyone else there? A. You were in Lan- 
caster at the time. 

Q. What was the purpose of this meeting with you and 
Mr. Adams and Mr. Probst? A. In Detroit? 

Q. In Detroit? 
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A. To talk over the plan for a meeting with Mr. Schwartz- 
miller. 

Q. To talk over what plan? A. Would we meet him and 
would we recognize him, or go along as the union. 

Q. Were there at all, with this meeting with you and 
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Mr. Probst, any discussions of a contract to present to 
the union? A. Well, we had our own—I mean, we talked 
over one of our own proposals because we figured he would 
have one, too. 


* * * 


Mr. Gallueci: Yes. Maybe we should go back. I am 
trying to recall; my question was ‘‘What was the purpose 
of this meeting in Detroit?’’ I am trying to recall the 
exact answer. It seemed to me there were several 
purposes. 

The Witness: Well, we were preparing the proposal 
that we would propose, and the contract, at the meeting, 
when we met him at Lancaster. 

Q. (By Mr. Gallucci) Was there any understanding 
reached at that time, as to when actual negotiations with the 
union would begin? A. No, not with the union, other than 
meeting Mr. Schwartzmiller on the 10th. We set the date 
there with him. We would meet him on the 10th. 

Q. And did that, in fact, happen? A. It did. 

Q. Now, who was present at this meeting on the 10th? 
A. Myself, Mr. Probst, Mr. Schwartzmiller, and you. 

Q. What was the subject matter of this meeting on the 
10th? What happened there? What was said and what 
happened? What were the results? A very broad question. 
A. We had our proposal, Mr. Schwartzmiller had his. We 
argued back and forth, cutting out, putting in, until we 
arrived at an original contract, the contract only, there, ° 
that we finally agreed upon there to be presented to the 
employees. 
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Q. Was there anything written that day or that night, 
August the—on August the 10th? A. On the final? 
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Q. On your final agreement? A. No. 

Mr. Farkas: Just a moment. Just a moment, Mr. 
Examiner. The use of this word ‘‘final’’ with this witness 
has raised a number of confusing points. 

Trial Examiner: Yes, that is true. 

Q. (By Mr. Gallucci) We will refer to this as General 
Counsel’s Exhibit Number 3, the agreement of August 10th. 

Trial Examiner: But it is not just the agreement of 
August 10th. It has got two supplements, that the witness 
has talked about at some length. If you want to talk about 
just that first part suppose you make it clear to the witness 
vou are talking about those first eleven pages only. 

Q. (By Mr. Gallucei) In regard to this first part, which 
is on page 11, when, to your knowledge, was this prepared 
in written form? <A. It was right after the 10th, Mr. 
Probst type up and mailed to me between the 10th and 
the 17th—16th or 17th, there, around the 12th or 13th, I 
presume. I don’t have the date when he mailed it to me. 

Q. Now, was there—was there any understanding 
reached that night on August the 10th regarding the 
effective—the 
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effective date of such an agreement? A. There was an 
agreement between us there it would be effective back to 
August 10th; if and when it was accepted by the employees, 
and signed, it would be retroactive to that date. 

Q. Here, on page 11, again I see two signatures. One 
appears to be R. W. Adams, Vice President, signing for 
the company; and EK. L. Schwartzmiller, signing for the 
International Association of Machinists. Can you tell me 
when, if you know, this signature of R. W.—of Mr. Adams 
—was affixed? A. Well, it was after I received the con- 
tract back from Reading, around the 12th or 13th. Along 
there. There is no date on, to show. 
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Q. Can you tell me, if you know, when this signature on 
page 11, of E. L. Schwartzmiller, was affixed? A. Well, 
that was affixed there at the time after the meetings and 
negotiations and all by the union was agreed upon, by all 
employees, as I recall. 

Q. Can you fix any date in your mind as to when that 
might have happened? A. The contract is the 17th, the 
date of the contract. 

Q. Now, getting back to the subject matter of this agree- 
ment, which ends on page 11, was this intended to be as 
a result of that meeting of August 10th, was this intended 
to comprise all of the understanding between the company 
and the union? A. All of it, the company and the union? 
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Q. Yes, do you understand my question? A. As far as 
the contract to be voted upon, all of the employees did, 
unless they changed it. 

Q. Was there anything else left to agree upon at any 
later date? 

Trial Examiner: Are you asking the witness again about 
the first eleven pages? 

Mr. Gallucci: Yes. 

Q. (By Mr. Gallucci) Now, I am talking about the meet- 
ing of August 10th, as a result of which your statement, 
the first eleven pages so far we have been talking about, 
when they were prepared. At that meeting was there 
anything left to be agreed upon later or was this intended 
to consist of the entire agreement between the union and 
the company? A. No, no. Rates and seniority and all 
were to come later, and with the approval of this contract 
by the employees. 

Q. Why wasn’t the—let me say this: Why weren’t the 
rates and other things mentioned agreed upon at this time? 
A. We could not without the employees’ voting on it, 
negotiating. 
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Q. I have now here in my hand a part of General 
Counsel’s Exhibit 3, which is entitled ‘‘Exhibit A’’, on the 
last page of which appear a series of signatures. A. Yes. 

Q. When, to your knowledge, was this exhibit ‘‘A”’ 
discussed 
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first between the company and the union? A. Well, that 
was—Exhibit ‘‘A’’—the 16th, on the 16th, there. That is, 
the wages. 

Q. That is correct. Wage rates. Who was at the meet- 
ing held to discuss the subject matter of Exhibit ‘‘A’’? 
A. Myself, Mr. Adams, Schwartzmiller, and the people 
that he had called in. 

Q. Now, how did—how did these people—how did these 
people here on the last page happen to be called into the 
meeting? A. Mr. Schwartzmiller asked for them, gave a 
list of names to be called in. 

Q. Can you identify the list? What kind of a list was 
it? A. Just on a yellow sheet of paper. 

Q. Do you know who wrote the list? A. No, I don’t. 

Q. Did he have it with him when he came in? A. Yes. 

Q. Was it typewritten, in ink, or how was it prepared? 
A. I don’t know if it was typewritten, in ink or not. He 
handed it to Mr. McFann when I called him in to go call 
the list of names he gave us in. I did not handle the list. 

Q. Can you tell me when, to your knowledge, the signa- 
ture of R. W. Adams, as vice president, was affixed to this 
agreement called Exhibit ‘‘A’’ and containing wage rates 
and classi- 
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fications? A. After the negotiation there, and it was typed 
up, yes, he signed it to be presented to the employees. 
Q. At the time he signed it did anyone else sign? A. No. 
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Q. Did any of these other signatures—E. L. Schwartz- 
miller, William Jack, and the rest of them? A. No. 

Q. When were those signatures put on there? A. After 
the meeting and they all agreed, and they came back, the 
committeemen and Schwartzmiller, and said it was passed 
on and they were ready to sign. 

Q. After ‘‘they’’ all agreed. After who all agreed? 
A. All of the employees. 

Mr. Farkas: I will object to that as a conclusion. 

The Witness: In the meeting there. 

Q. (By Mr. Gallueci) Do you have any knowledge— 

Trial Examiner: I will let the record stand. You ex- 
amined the witness on this point. There is testimony al- 
ready about the meeting. 

Q. (By Mr. Gallucci) Do you have any knowledge about 
the membership meeting? A. Yes, they had a meeting. 

Q. Who had the meeting? A. The union, the employees. 
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Q. What employees? A. All the employees that were 
there that attended. I don’t know how many attended, or 
who they were, or anything, but the committee—whatever 
you call them. 

Q. Do you have any knowledge of the number of em- 
ployees who may have attended this meeting? A. No, I 
was not there. I don’t know. 

Q. When you referred to this meeting of employees, 
are you referring to any meetings held solely with this 
group appearing on the last page? <A. No. 

Q. What meetings are you referring to? A. The mass 
mecting, a vote of the employees, a majority. 

Mr. Farkas: I will object to that. He has no knowledge 
of what went on there, or whether or not there was a vote 
or not. ‘ 

Mr. Gallucci: He certainly has knowledge. 
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Trial Examiner: Let me clear this up. In the first 
place, did you attend the mass meeting yourself? 

The Witness: No. 

Trial Examiner: As the representative of Management, 
working on this contract, when did you first learn there 
was to be a mass meeting? 

The Witness: When they agreed on these, the company, 
he said he would have to hold a meeting and give the em- 
ployees a 
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chance to decide on it, too. 

Trial Examiner: Who said they would have to hold a 
meeting? 

The Witness: Schwartzmiller, the organizer. 

Trial Examiner: Was that after the document had been 
signed by the representatives of the company? 

The Witness: That’s right, he signed, showing they were 
willing to accept it if the others were. 

Trial Examiner: Do you know where this mass meeting 
was held? 

The Witness: No, I do not. 

Trial Examiner: Were you asked permission at all to 
hold it in the plant? 

The Witness: No. 

Trial Examiner: Do you know whether it was held in 
the plant? 

The Witness: It was not in the plant. 


Trial Examiner: Were you told before or after the 
meeting whether it was a meeting of all of the employees 
in'the plant, or all of the members of the union? Were you 
told either of those things? Yes, or no? 


o4 





(204) 


The Witness: I was told that by Schwartzmiller, he 
would have an election on it and a vote on it at a mass 
meeting. 

Trial Examiner: He called it a mass meeting, and that’s 
all you know? 

The Witness: That’s right. 

Trial Examiner: You don’t know where it was held? 

The Witness: No. 

Trial Examiner: You don’t know whether it was a mass 
meeting of the members of the union or all of the em- 
ployees or what? 

The Witness: No. 

Trial Examiner: Now, after that meeting was held, or 
at least at some time later, were you told that such a meet- 
ing had been held? 

The Witness: When they came back there. 

Trial Examiner: When who came back? 

The Witness: Schwartzmiller and the ones I had called 


in the office, which were negotiating with us. 
Trial Examiner: As nearly as you can remember, tell 
me what you were told at that time, and who told you? 
The Witness: After the meeting? 
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Trial Examiner: Yes. 

The Witness: Mr. Schwartzmiller and the group, that 
they had the meeting, and everyone unanimously accepted 
it, they would sign the contract. 

Trial Examiner: That’s as near as you can remember 
what you were told? 

The Witness: Yes. 

Trial Examiner: Do you remember whether Mr. 
Schwartzmiller told you, or somebody else on the com- 
mittee? 

The Witness: They were all ready—they were all in 
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there together, and he is the one who announced they were 
all ready to sign. They were all with him. 

Trial Examiner: That’s all the knowledge you have of 
this mass meeting, is what you were told under these cir- 
eumstances you have just related, is that correct? 

The Witness: Yes. 

Trial Examiner: All right. 

_Q. (By Mr. Gallucci) Mr. Westbrook, I would like to 
ask you if you know what the effect of Mr. Adams’ signa- 
ture on this agreement of August 10th, which appears on 
page 11, what effect that signature was supposed to have? 
Do you understand me? A. If I understand right, that 
the contract was agreeable with the company, as stated 
there. 


* 


Q. I will rephrase my question. To your knowledge 
when was the first announcement of any proposed agree- 
ments made to the membership included in this agreement? 
A. Well, as far as I know of any announcement, between 
the 10th and the 16th, when they called them in there. 


* * * * * * * * * * 


Trial Examiner: Mr. Witness, the question is a simple 
one. If I understand counsel correctly now, he wants to 
know 
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with respect to the people that are supposed to be covered. 
Do you know when any announcement was made to those 
people? If so, who made it? 

The Witness: The announcement was made to them at 
the meeting, as far as I know, for the entire plant. 

Trial Examiner: At the mass meeting you have talked 
about? 
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The Witness: As far as I know of any announcement. 
I never made any announcement other than when I sent 
out to get the people he asked for. Who he told, I don’t 
know. 

Trial Examiner: As far as you are concerned, you didn’t 
make any announcement yourself, and no other officer of 
the company made any announcement that you know of? 

The Witness: No. 

Trial Examiner: And whatever announcement was made 
was at the mass meeting you told us about, and those are 
the things that were told to you, because you weren’t there, 
yourself? Now, is that correct? 

The Witness: Yes, sir. 


* * 


Trial Examiner: The question, as I understood it—see 
if the witness understood it the same way I did. The ques- 
tion was when did any representative of the union first 
sign any of these documents that are part of this exhibit. 
Now, that was the question, was it? 

Mr. Gallueci: That is correct. 

Trial Examiner: Did you understand that to be the 
question? 

The Witness: Yes. Two of them, August the 17th. 


* * * * 


Mr. Gallucei: Would you care to mark this as Respond- 
ent Company’s Exhibit 1? 

(Thereupon, the document above referred to was marked 
Respondent Company’s Exhibit No. 1 for identification.) 


* * * * * * * * * * 


Q. (By Mr. Gallucci) After you received this letter, you 
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talked with your counsel, did you have any further doubts 
as to the majority claims made by the union? A. No. 

Q. And can you— 

Mr. Gallucci: I have no further questions. 

Mr. Poulton: May I see that? 

Mr. Gallucci: It has been offered and it is in evidence. 

Trial Examiner: No, it has only been identified. Are you 
offering this in evidence? 

Mr. Gallueci: Yes. 


* * * 


Mr. Farkas: Mr. Westbrook, do you recall when you 
gave that letter to Mr. Gallucci? 

The Witness: After I called I mailed it on to Mr. Probst 
there. After I had talked to him, and he asked me to mail 
it on to him. He would look it over, and we would get 


together then. 


* sd * * * * * * * * 


Trial Examiner: I might say the foundation, in my 
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opinion, which has been laid, is ample foundation for the 
admission of this exhibit, and if the General Counsel wants 
to prove later it is a fraud in any fashion he may try to 
do so by the usual procedure. The document will be ad- 
mitted into evidence. The objections to its receipt are 
overruled. 


(The document heretofore marked Respondent Com- 
pany’s Exhibit No. 1 for identification was received in 
evidence. ) 


+ * * 





Redirect Examination 


* * * * 
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Q. (By Mr. Farkas) Would you please say—tell us 
what Mr. Probst told you over the phone—with respect to 
the letter which you received? A. Mr. Probst told me first 
we would have a meeting, come up there and we would talk 
about it more, but he said that he, the 
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attorneys, had did business with the union; in fact, they 
were negotiating at that time with another company, and 
that in their dealings with them, when they say they had 
the majority, they had found each time they have always 
lost if they contested it, that they found they did have a 
majority. 

Q. Did he say what he meant, if they had contested it? 
A. In past cases they had contested it, and they had lost 
when they fought them. 

Q. Did he say in what respect they had contested it? 
A. No. 

Q. Was he speaking of an election, or what, do you know? 
A. No. 

,Q. And he then advised that the company recognized the 
IAM, did he not? A. Meet with them. 

Q. And negotiate with them? A. Yes. 

Q. And it was on the strength of the conversation with 
Mr. Probst that the representatives of the company, you 
and Mr. Adams and Mr. McFann, or anyone else who may 
have been present sat down and met with Mr. Schwartz- 
miller? A. That’s right. 

Q. On the strength of that conversation? A. Yes. We 
had a meeting. 

Q. Isn’t it a fact that in sitting down and negotiating 
with 
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the [AM the company was, in fact, recognizing them as the 
bargaining representative of the employees, in order to try 
to write a contract out? 

Mr. Gallueci: I object to that question, your Honor. That 
ealls for a legal conclusion. 

Trial Examiner: I will sustain the objection. Did you, 
at any point after vou received that letter, raise any ques- 
tion with Mr. Schwartzmiller about his representation of 
the majority? 

The Witness: I did not. 

Trial Examiner: You never asked him about it in any 
way further? Will you speak up, please? 

The Witness: No, sir. I did not. 

‘Trial Examiner: You didn’t ask him if he had ecards or 
to show you cards, or anything like that? 

The Witness: No, sir. 


Q. (By Mr. Farkas) Isn’t it a fact on the strength of 
what Mr. Probst told you that you accepted their statement 
that they represented a majority? A. I did. 

Q. Now, when you got that list from Mr. Schwartzmiller 
did he tell you who the people on that list were? A. No. 

Q. Did he tell you why he had selected them? 
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A. No, sir. 
Q. Or what the purpose was for having those particular 
names on the list? A. No. 
Q. Did you question him about it? A. No, sir. 


Q. (By Mr. Farkas) Is it now your statement that that 
portion of General Counsel’s Exhibit Number 3, the first 
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eleven pages, was signed sometime between August 10th 
and August 16th? 

Mr. Gallueci: Will you kindly show the witness what 
you refer to? 

The Witness: Mr. Adams’ signature. 

Q. (By Mr. Farkas) I believe you testified, in answer to 
a question by Mr. Gallucci, that to your knowledge that was 
signed some time between August 10th and August 16th. 
Is that your testimony now? <A. That is correct. 

Q. Were you— 

Mr. Gallueci: Your Honor, the record will show— 

Trial Examiner: Just a minute. 

Mr. Farkas: I am testing this man’s credibility. 

Trial Examiner: I understand what happened. One 
person mentioned Mr. Adams and one person didn’t. Now, 
there are two signatures on there. Without anybody 
pointing at any signature, I am handing you that. 

Now, when you answered that last question, how many 
of those signatures, and what signatures, were you testi- 
fying about? 

The Witness: One. Mr. Adams’. 


Q. I am asking you, did you see him sign that, to the 
best of your knowledge? A. IT assume it was it, yes. 

Q. You did see him sign it? A. To the best of my knowl- 
edge I seen him sign. I assume it was this, because we 
didn’t have any of the others. 

Q. Where was this signed? A. In our office in Reading. 


* * * * * * * 
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| Q. (By Mr. Farkas) Is it your testimony now that that 
signature of Mr. Adams was affixed to page 11 of General 
Counsel’s Exhibit Number 3 sometime between August 
10th and August 16th? A. That is correct. 

Q. But you do not know which date? A. No. 

Q. And you now testify that you were present at the time 
he signed that? <A. I feel that I was, yes. 


a * * * * ” * 
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Q. All right. Mr. Westbrook, you mentioned signatures 
which were affixed to Exhibits ‘‘A’’ and ‘‘B’’ by the em- 
ployees, and I believe you testified that was after what 
was supposed to have been a mass meeting. Is that cor- 
rect? A. That is right. 

Q. To you actually know, of your own knowledge, when 
those signatures were put on there? A. Yes, the 17th, 
July 17th. 
~Q. On the 17th of August? A. On the 17th, ’54; August 
17, 1954. 

Q. And they were put on in your office, were they not? 
A. That’s right. 

Q. In your presence? A. I was in the room, yes. 


* * * * * * * * 


Reeross Examination 


~Q. (By Mr. Gallueci) You have stated, in answer to a 
question 
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posed by the representative of the General Counsel, after 
you talked to Mr. Probst you then had no doubt of the ma- 
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jority staus claim of the union. Let me ask you this, Mr. 
Westbrook: How long, how long has Mr. Probst heen 
giving you legal advice? In other words, how long has he 
been your attorney? A. I don’t remember the date. 

Q. Can you remember approximately the year? I don’t 
want to pinpoint it to a month or day. A. Well, ’41 I as- 
sume it to have been. I would say the year. 

Trial Examiner: 1941? 

The Witness: 41. 

Q. (By Mr. Gallueci) Has he, during that time, been 
giving you legal advice relating to you as a personal in- 
dividual or on behalf of the corporation with which you may 
have been connected at times? 

Mr. Farkas: I don’t know what the relevancy is of this, 
Mr. Examiner. 

Mr. Gallueci: Very relevant. 

Trial Examiner: I[ will overrule the objection. Go ahead. 

The Witness: Not personal. It has been with the com- 


pany, business, where I have worked. If we wanted him 
we called on him for advice. 

Q. (By Mr. Gallueci) During all of these years, Mr. West- 
brook, to your knowledge has Mr. Probst ever given you 
any advice which you had reason later—which you later 
had reason to doubt the 
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validity of? A. No, sir. 
228 
Mary E. Watkins 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 


Q. (By Mr. Farkas) Will you state your full name, 
please? A. Mary E. Watkins. 
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Q. Mrs. Watkins, where do you live? <A. Allen, Michi- 
gan. 

‘Mr. Gallucci: Will you pronounce the name again? 

Mr. Farkas: Watkins, W-a-t-k-i-n-s. 

Q. (By Mr. Farkas) Where do you live, Mrs. Watkins? 
A. Allen, Michigan. 

Q. Are you employed at the present time? A. Yes. 

Q. Where do you work? A. Reading, Bryan Manufac- 
turing. 

Q. Can you recall with any degree of accuracy approxi- 
mately when you first began working there? A. January, 
1954. 


* * * * * * * * * * 


Q. Oh, I see. Are you a member now of the union, the In- 
ternational Association of Machinists, Local Lodge 1424? 
A. Yes. 
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Q. Youare? A. Yes. 

Q. Can you recall when you became a member? A. It 
was at the meeting that we elected officers. It was either 
during the last of August or the first of September, in 
D4, 

Q. And can you explain the circumstances, the reason for 
your becoming a member? A. Well, at that meeting we 
elected officers, become an officer or take part in the election, 
and as I understand it, we was to sign a card. 

Q. Was there any discussion at that meeting with respect 
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to the signing of cards? A. I don’t think I understand 
your question. 

Q. All right, let me start it from a different approach. 
Who chaired that meeting? A. As I remember, it was 
Mr. Schwartzmiller. 

Q. Was this the first meeting that you ever attended? 
A. No. 

Q. Had you attended a prior meeting? A. Yes. 

Q. When was that prior meeting? A. The first mecting 
was—the first meeting we had was after a shift work. They 
let us off at eleven o’clock, I believe, eleven or eleven-thirty. 


231 


Q. What shift do you work on? A. Second. 

Q. And that is from what hour to what hour? A. From, 
now it is from three to eleven. At that time we got out 
of work at 1:05, I believe. 

Q. 1:05 am.? A. Yes. 

Q. And you say a meeting was held at the end of your 
shift? A. They let us out early that night. 

Q. Approximately when did you leave work? A. I be- 
lieve it was about eleven. I don’t remember the exact hour. 

Q. And you went to the meeting? <A. Yes. 

Q. Where was that meeting held? A. At the VFW hall, 
I believe, or the Legion hall, one of them, in Reading. 

Q. Do you know of your own knowledge whether there 
were any employees there who worked on other shifts? 
A. I don’t remember of any. 

Q. You don’t recall whether or not that was the meeting 
of all of the shifts or just your own? <A. I believe it was 
just our own. There might have been a few from another 
shift. I don’t remember. 

Q. Now, at that meeting you say Mr. Schwartzmiller 
chaired 
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it? A. I believe so. 

Trial Examiner: Which meeting are you talking about? 

Mr. Farkas: The first meeting. 

Trial Examiner: The witness never testified about 
Schwartzmiller chairing the first meeting. She testified 
about him chairing the meeting where she joined. 

Mr. Farkas: Mr. Examiner, I believe the record shows 
—and I would like to have her correct me if I am wrong 
—that Mr. Schwartzmiller chaired the first meeting. Am 
I correct? 

The Witness: I believe you asked me about the meeting 
where we had the election. 

Q. (By Mr. Farkas) Who chaired the first meeting? A. 
Mr. Schwartzmiller. 

- Q. And ean you tell me what Mr. Schwartzmiller said, in 
substance, to the people attending the meeting that night? 

Mr. Gallucci: I will object to that. It is purely hear- 
say. 

Trial Examiner: All right, overruled. 

The Witness: Well, all I can tell you is the way I 
remember it. The way I understood it. That we had a 
union contract, and he would read it all to us, or read the 
parts that he had bettered for us, such as wages and 
seniority—no, seniority was open to bargaining—wages, 
vacation pay, like that, and time was short that night be- 
cause he had a liquor license in this place, and we had to 
be out at twelve. 
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Q. (By Mr. Farkas) You are now relating what Mr. 
Schwartzmiller told you? A. He didn’t want to read it 
all. Just the parts. And the girls insisted he read all of 
the contract, and he read it for us and said there were still 
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things open for bargaining, the way I understood it, such 
as seniority, and that’s all I can remember about that. 

Q. Now, when was the first time that you, as an em- 
ployee, learned that there was a contract between the 
company and the IAM? A. The first time I knew any- 
thing about it was the night that Donna Munger and Lillie 
Schaffer come out of the office and told us that’s why 
they had been called in. 

Q. Do you recall when that was? A. It was on Monday 
night. 

Q. Do you recall what month? <A. In August. 

Q. Do you recall the date? A. Not exactly. 

Q. What is your best recollection of what the date was? 
A. I would say around the 16th. 

Q. You are sure that it was a Monday? A. Yes. 

Q. And you say that was the first time that you knew 
there had been a contract signed between the IAM and the 
company? 

234 
A. Yes, sir. 

Q. When was the first time that you knew of the 1AM 
being interested in the plant? 

Mr. Gallueci: I object to that as being totally— 

Mr. Poulton: It’s hearsay. ‘ 

Trial Examiner: Overruled. I can give you a standing 
line of objections to this type of material, but it is, I think, 
admissible examination, under the General Counsel’s theory 
of the case. 

I know there is no representative of the company being 
shown to be present, but you have a standing objection 
to the entire line. 

Q. (By Mr. Farkas) When was the first time that you 
learned of the ITAM’s interest in that plant? A. That 
was the first time I ever heard any thing about any union 
there. 
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Q. Now, prior to that time—I believe you fixed it about 
August 16th? <A. Yes. 

Q. Prior to that time will you state whether or not 
you had ever been approached by any individual repre- 
senting the IAM? A. No. 

Q. Will you state whether or not you ever heard of the 
IAM prior to that time? A. No, I hadn’t. 
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Q. Do you know of your own knowledge of any discussion 
among employees of the plant, with respect to organiza- 
tion by the IAM? A. No. 

-Q. Can you state whether or not at any time prior to Au- 
gust 16th or thereabouts you had seen any kind of written 
literature, such as hand bills, posters, or circulars, from 
the IAM? A. No. 

Q. Did you ever see any kind of cireular or hand bill or 
poster or circular from the labor organization at the plant? 
A. After we were told this union was in, I believe it was 
the CIO that passed out hand bills. 

-Q. Do you remember when that was? A. No. It was 
within a few weeks after we were told we had this contract. 

Q. Now, Mrs. Watkins, vou testified that vou became a 
member of the IAM? A. Yes, sir. 

'Q. I believe vou said sometime the latter part of Au- 
gust? A. I don’t know the exact date. It was whenever 
we elected officers. 

Q. Prior to that time had you ever signed any kind 
of authorization or designation on behalf of the TAM? A. 
No. sir. 

'Q. Now, can vou tell me the exact circumstances relating 
to 
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vour signing? In other words, who asked you to sign the 
membership ecard? 
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Mr. Gallucci: That is flagrantly leading. 

Mr. Farkas: Who asked her to sign? 

Trial Examiner: Overruled. 

The Witness: I don’t recall. I think they were passed 
out by one of the girls there. I don’t know if it was Flossie, 
or who it was. 

Q. (By Mr. Farkas) Where was that? A. At the meet- 
ing. 

Q. Do vou know whether or not at this first meeting at 
the end of vour shift, whether or not there was any dis- 
cussion with respect to the manner in which the [AM had 
come into the plant?) A. There was discussion in groups of 
people; I mean one would have their opinion, and others 
would have theirs. 

Q. Were there any questions raised by anyone from the 
floor, addressing the Chair? A. What sort of questions? 

Q. With respect to how the [AM got into the plant? A. I 
believe there was one. 


Q. What was that question? A. Oh, I think she asked 
them who had asked them to represent the people. 
Q. Can you give us the answer that she received? 
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A. No, not exactly. 

Q. Do you know whether or not she did receive an 
answer? A. I believe she did. 

Q. But you don’t recall what it was? A. No. 

Trial Examiner: Which meeting was this? 

Mr. Farkas: The first meeting, at the end of the shift. 

Trial Examiner: Is that correct? 

The Witness: Yes. 

Trial Examiner: Who did this girl ask the questions to? 

The Witness: Mr. Schwartzmiller. 

Q. (By Mr. Farkas) Incidentally, Mrs. Watkins, you 
are appearing here in response to a subpoena, are vou not? 
A. Yes, sir. 
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Q. Prior to August 16th will you state whether or not 
you had ever been approached by any employee, one of 
your co-employees, on behalf of the IAM? A. No, sir. 


* we * * * 


Cross Examination 


Q. (By Mr. Gallucci) Mrs. Watkins, you stated you 
attended a meeting of August the 16th? A. As I recall, 
that was the date. It was a Wednesday night, as near 
as I can remember. 

Q. Now, can you, in thinking back to this night, recall 
approximately how many people were present at that 
meeting? A. I believe almost everyone on the shift. 

Q. Do you have any knowledge of the number of people 
on the second shift? A. Oh, at that time I think it was 
only one department. I would say, as near as I ean recall, 
between thirty and forty people. I don’t remember 
exactly. 
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Q. You stated—and I quote you—‘‘We were told that 
this union was in.”’ 

May I ask if there were any objections raised on the 
floor, any objections addressed to the chairman, as to the 
people not desiring this union to represent them? De- 
siring no union, or some other union? A. Ruth Moses 
is the one I distinctly remember. 

Q. You said you couldn’t remember exactly what—you 
say there was an answer, but you can’t remember what 
it was? A. Something about her causing a disturbance, 
and she said she just wanted to ask some questions. 

Q. Do you remember what her question was? A. She 
asked him who had asked him to represent us. 
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Q. Did she ask him anything else? A. Not that I recall. 

Q. Did anyone else ask any similar questions? Any 
questions at all? A. There were lots of questions asked 
that night by everyone there. 

Q. Raised to the chairman? A. Yes. 

Q. A lot of questions. Were there any questions specifi- 
cally objecting to their being included as a part of this 
bargaining unit, or as a part of this union? Did people 
get up and say, ‘‘We don’t want the union’’.? 


240 


A. Well, I think there were several people that felt that 
way, expressed their feelings that way. 
* * * * * * * * * * 


Q. Were you told—let me say this: Isn’t it a fact that 
Mr. Schwartzmiller did tell you people at this meeting 
you would have an opportunity to accept or reject the 
proposal that he brought to you? A. The way I under- 


stood it, we didn’t. 

Q. Is it a fact he said that? He said ‘‘You people will 
have a chance to vote on it’? <A. Not that I recall. 
I remember him saying this was the contract, and he 
read it through, and we objected to him reading it in 
part, and I remember Donna Munger saying, ‘‘You might 
as well read it all to them or they will not be satisfied 
until they have heard it’’, and he said, ‘‘There is still 
things open for negotiation, such as seniority.”’ 

Now, that is the way I understood it. 

Q. Was there any hand vote or voice vote taken as to 
whether 
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the people did not want to be bound by that agreement? 
A. Not that I can remember of. 


Q. Not that you remember? <A. Not that I remember. 
* * * * * * * * * * 
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Trial Examiner: Were there two or three shifts at 
that time? 
The Witness: Two shifts only. 


* * * * * 
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'Q. Were any objections to any provisions of that agree- 
ment made? A. Not as I remember. 

-Q. None at all? A. Other than how did we get the 
contract. 

-Q. But there weren’t any objections to the contract 
itself? A. The parts in the contract, no. 

Q. Now, you stated that the first time you knew of the 
contract was, oh, approximately August 16th, when you 
were told by Lillie Shaffer? A. And Donna Munger. 

Q. Just exactly what did they tell you? A. When they 
came out of the office we all wondered why they had been 
taken in, because nobody knew why, and they said, ‘‘We 
had a union contract and got a nickel raise retroactive to 
August 10th.’’ 

Q. Did they say anything else? A. Oh, everybody 
questioned them why they were taken in, who 
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chose them, and questions like that. 

-Q. You say you didn’t know of any discussion around 
the plant prior to August 16th in regard to the IAM, is 
that correct? A. Yes. 

Q. Could there have been discussions that you didn’t 
know about? <A. I suppose there could. 

Q. You also testified prior to August 16th there had 
never been any circulars handed out by the IAM? A. Not 
that I ever had seen. 

Q. Could there have been some handed out that you 
didn’t see? A. I suppose. 
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Q. You say at the first meeting you attended there were 
discussions in groups, it that correct? A. Yes, sir. 

Q. Did you hear any of these discussions? A. Yes, sir. 

Q. Did you hear all of the discussions that took place 
in the groups? A. Not all of them. 

Q. About how many discussions did you hear? A. Oh, 
probably the group that I was sitting in and another group 
beside us. 

Q. What were those discussions, to the best of your 
recollection? 
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A. Some didn’t appreciate the fact that we had the union. 
Some thought we should have had a vote, whether they 
wanted the union or not. 

Q. Anything else? A. Some thought they should have 
more money, and some were glad to get the nickel. 

Q. Did anybody raise an objection on the floor during 
this meeting, about the union coming in- A. Not that I 
remember. 

Trial Examiner: When were these groups discussing 
it? Before the meeting, after the meeting, or during the 
meeting? 

The Witness: Some during and some after. 

Trial Examiner: All right, go ahead. 

Q. (By Mr. Poulton) Now, you say there wasn’t any 
vote taken at that meeting at all? A. Not that I remember. 

Q. Could there have been one taken that you don’t 
remember? A. I possibly could have forgotten. 

Q. You could have forgotten? A. I don’t remember 
voting on anything at that meeting. 

Q. You don’t remember. Are you sure there was or 
wasn’t a vote there? A. I don’t think that there was. 

Q. But you are not sure, is that right? A. Well, I am 
not positive. It has been two years. 
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Mr. Poulton: That’s all. 


Redirect Examination 


Q. (By Mr. Farkas) Mrs. Watkins, what is your best 
recollection as to whether or not there was a vote taken 
to approve that contract that night, so far as you per- 
sonally remember? A. As far as I am personally con- 
cerned, there wasn’t any taken to approve. 


* * * * * * * * 


Ruth Moses 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


Q. (By Mr. Farkas) What is your full name, please? 
A. Ruth Arlene Moses. 
-Q. Where do you reside? A. Route 1, Osseo. 
Q. Are you employed at the present time? A. Yes. 
Q. Where? A. Bell Telephone, in Jackson. 
Q. How long have you been working there? A. About 
six months. 
|Q. Prior to that time where did you work? A. I had 
worked at odd jobs, housework, and one thing and another, 
in between, and previous to that the Bryan Manufacturing 
Company. 
Q. Can you recall when you worked for the Bryan Manu- 
facturing Company? A. July Ist, 2nd, 3rd. One of those 
days I started. 
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Q. 1954? <A. Yes, sir. 

Q. And until when? <A. The 17th, I believe it was. 

Q. The 17th of August, 1954? A. I am not positive of 
the exact date, but it was about that, right around the 
time this trouble arose. 

Q. Incidentally, you are appearing here in response to 
a subpeena, are you not? A. Yes, sir. 

Q. Now, do you know, of your own knowledge, of any 
discussion among the employees in the plant at Bryan 
Manufacturing while you worked there— 

Mr. Poulton: I object. Oh, Iam sorry. I thought you 
had finished. 

Q. (By Mr. Farkas)—While you worked there, con- 
cerning union organization? 

Mr. Poulton: I object to that. That covers too broad 
a span. 

Trial Examiner: I will overrule the objection. 

The Witness: At any time I worked there, yes, sir, we 
had discussed among a few of us having a union, hoping 
eventually to have one. 

Q. (By Mr. Farkas) What union was that? A. CIO. 
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Q. Do you know in greater particularity the name of the 
organization? A. The one we had in mind, you mean? 

Q. Yes? A. No, sir. I wouldn’t. I merely knew that 
the CIO did have successful unions in the surrounding 
territory, and that was what we would like. 


* * * * * * * * * * 


Q. (By Mr. Farkas) Now, did you, as a result of these 
discussions, have any meetings with respect to organiza- 
tion by the CIO? A. Yes, sir. 

Q. Where were those meetings held? A. Well, the first 
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two, or possibly three—I am not sure exactly how many 
we had—were held at Mary Carter’s house in Reading. 
Q. Did you attend those meetings? A. Yes, sir. 
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Q. Can you recall when those meetings occurred? A. 
Not on the exact dates. It was sometime around the middle 
of July, or August, including the time, up to and past the 
time we were laid off. 

Q. And when were you laid off again? A. The 17th, 
I think it was. I am not positive of the exact date. 

Q. Now, did you, as an employee, sign any authorization 
card on behalf of any labor organization? A. The CIO, 
yes, sir. 

Q. Had you ever signed any authorization card on be- 
half of any other labor organization? A. No, sir. 

Q. During the course of your employment at Bryan 
Manufacturing Company did you at any time learn of the 
existence of a contract between Bryan Manufacturing Com- 
pany and the IAM? A. On the day before— 

Q. Did you learn of the existence of such a contract? 
A. Yes, sir. The day before I was laid off, I think it 
was, when these ten girls, I believe it was—I am not sure 
of the exact number—were called into the office, and when 
they came back they told us we had a union. 

Q. Do you recall who was called into the office? A. Not 
exactly. I just remembered two or three. Jean Edinger, 
Iola Joice, and one of the Shaffer girls, and I don’t 
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remember most of them by name. We knew them at the 
time, of course, as our co-workers. 

Q. Did any of those girls work with you or near you? 
A. The Shaffer girl was next to me, and Jean and I worked 
there, the Edinger girl. 

Q. Now, do you recall the manner in which they were 
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told or selected to go to the office? The circumstances? 
A. You mean how I was told? 

Q. Did you see what the circumstances were of their 
going into the office? A. No, sir. They were called in 
individually, they way I understood it. 

Q. Do you knw who called them in? A. No, sir. One of 
the company men. I think Mr. McFann, but I am not sure. 

Q. Now, you say—strike that. Once again, let me ask 
you, when did you first learn the fact the IAM had a con- 
tract with the company? A. When the girls returned with 
that news to the machines. I think it was just before the 
supper break, about six o’clock. 

Q. Who, particularly, informed you? A. Jean Edinger, 
although she only told me just the basic facts, that she had 
been told not to discuss it. 

Q. Now, did you ever attend any meetings of the IAM? 
A. The first one, yes, sir. 
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Q. Do you recall when that first meeting occurred? A. 
It was either that first night or the next night. I believe 
it was on the 17th. 

Q. And did you work on the second shift? A. Yes, sir. 

Q. Am I correct that you attended, along with Mrs. Wat- 
kins, the meeting at the end of the second shift? A. Yes. 

Q. You were released a little early to attend? A. Yes. 

Q. Who released you to go to the meeting? A. We were 
told, I believe, by Herman Marsh or Donna Munger. I am 
not positive which one. But we were told during the 
supper hour there would be a meeting, and they urged us 
to attend, even those that were being laid off. 

Q. And that was approximately eleven o’clock? A. | 
think so. I don’t recall the exact time now. 

Q. And your shift normally ended at one five, 1:05? 
A. Yes. 
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Q. Now, do you know who chaired that meeting? A. 
Mr. Schwartzmiller. 

Q. Do you recall what Mr. Schwartzmiller told the assem- 
bly there that night with respect to the existence of a 
contract? A. Well, he told us we had one, we had a con- 
tract with the company at the time, and I don’t know 
exactly—as Mrs. 
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Watkins stated, he did read at least parts of it. I don’t 
know if it was all of it read, or what parts. He did skim 
over some parts he thought we were not interested in, 
jegal matters. 

Q. Did you have any conversation with Mr. Schwartz- 
miller that evening during the course of the meeting? A. 
Yes, sir. I resumed a conversation we had previously. 

Q. Let’s go back to the previous conversation then. When 
did the previous conversation that you had with Mr. 
Schwartzmiller occur? A. The same evening that these 
girls notified us that we had a union. 

‘Q. Where did it oceur? A. In the shop. 

Q. Was anybody else present? A. The other girls were 
around their machines. There was no one close, I don’t 
think. 


* * * * * * * ” * * 


'Q. (By Mr. Farkas) Let me ask you a preliminary ques- 
tion. Did you go to Mr. Schwartzmiller, or did Mr. 
Schwartzmiller go to you? 
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A. He came to me. 
Q. Did he start the conversation or did you? A. Yes, 
sir, he introduced himself and told me why he was there. 
Q. What did he say to you? A. That he was there in 
behalf of the girls, to help set up a union, that we could 
work under, and that he represented what I know now to 
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be IAM. At the time I had never heard of it, and conse- 
quently did not recognize it. We knew it was unusual—l 
mean, most people know only the CIO and the AF of L. 
Basically you don’t know a lot about other unions, but he 
said he was a representative of the AF of L, and he had 
come in there to establish this union. 

Q. Now, what, if anything, did you say to him? A. Well, 
mainly my sole objective was to find out how he had got 
there and who called him, and as to whether there was 
anything we could do to stop it. 

Q. What did he say? A. That—he said they had been 
organizing another branch of the company some place else, 
or they had just finished organizing. I am not sure of his 
exact words. And that the company had agreed to let them 
come in here, and they came immediately, rather than try 
to organize in the usual way, because they figured they 
would come while the company was in the mood. 
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Q. Now, is that, in substance, your conversation? A. Yes. 

Q. Prior to that date on which you had your conversation 
with Mr. Schwartzmiller in the plant, will you state whether 
or not you had even seen him before? A. I had never seen 
him nor heard of him. 

Q. Prior to the day which you have mentioned as August 
the 16th, on which you learned of the IAM’s existence in 
the plant, had you ever heard of the IAM before? A. 
No, sir. 

Q. Will you state whether or not prior to that time you 
had ever been approached by any representative of the 
IAM? A. Absolutely not. 

Q. With respect to signing authorization cards? A. 
No, sir. 

Q. Will you state whether or not you ever did sign an 
authorization ecard for the IAM? A. No, sir. 

Q. Prior to this time will you state whether or not you 
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had ever seen any hand bill or poster or circular from the 
IAM? A. None whatsoever. 

Q. In the factory? A. No. 

Q. Will you state whether or not any other employee 
had ever shown you such a poster, circular or hand bill? 
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A. No, sir. They would have been afraid to. 

Mr. Gallucci: I move that last remark be stricken from 
the record. 

The Witness: They told us they were. I heard it. 

Trial Examiner: The record may stand. 

Mr. Galluecci: I beg your pardon? 

Trial Examiner: I will let the record stand. 

Q. (By Mr. Farkas) Did Mr. Schwartzmiller, during the 
course of this conversation—this first conversation with 
him in the plant—say anything to you with respect to the 
existence of a contract with the company? <A. Yes, sir. He 
said they had a contract. I asked as to how they could have 
a contract without the girls’ permission. I never did get 
a straight answer to that. 

Q. Now, you say that there was a second occasion on 
which you had some conversation with Mr. Schwartzmiller, 
and that was at the first meeting? A. That’s right. 

Q. What were the cireumstances surrounding or relating 
to that discussion? How did it start? A. Again he asked 
if there were any questions. Not again. I should say he 
asked if there were any questions, and again I produced the 
same questions I had in the shop. 

Q. What did you do? A. IT asked for the floor, and re- 
ceived it first for two or 
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three questions, which I wished answered, but I never did 
get a direct answer. 
Q. What were those questions? A. The same thing. 
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How they came up there, or who had called them, and how 
they got in at all. 

Q. What did Mr. Schwartzmiller say by way of answer? 
A. Well, the same story. They were doing us a great 
favor, that the company was allowing us to have a union, 
and they were it. 

Q. Well, specifically—if you can recall—what did Mr. 
Schwartzmiller say in direct answer to your question as to 
how they got in the plant? A. That they had been organ- 
izing in another branch and that the company had agreed 
to allow them to come into this plant and they decided to 
come while the company was in the mood. 

Q. Now, did you ask him any other questions? A. | 
asked him whether it was all cut and dried, whether there 
was anything we could do about it. He said it was all 
done. We couldn’t change it. He said there were some 
openings left, such as the girls mentioned, on wages, and 
seniority, and a few things like that, which seemed to me 
to be the basic things a contract should originally be 
written on. 


* * 


Q. Did Mr. Schwartzmiller say how the contract had been 
effected or entered into? What the circumstances were? 
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A. He and the company, together, had drawn up what you 
might call, I suppose—I believe he referred to it more or 
less as a skeleton contract, leaving these openings for the 
girls to adjust later. 

Q. ‘‘These openings.’? What are you talking about? 
What do you have reference to? A. On seniority and 
wages. I don’t know whether that was the only thing. I 
wasn’t there to see what was added later, and I don’t 
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know just what that was, but he did say they could be 
altered, but still the original contract was signed. 

Q. Were you present during the whole meeting? A. 
Yes, sir. 

Q. From beginning to end? A. Yes, sir. 

~Q. Can you recall whether or not the employees present 
that evening at the meeting heard the entire contract read 
to them? A. Well, they heard as much as he read. I 
never did know whether it was all of the contract or not. 
They had no copies for us to look over, or anything of 
that sort. 

Q. Do you recall whether or not there was any vote 
taken that night of any kind? A. Yes, I believe they 
nominated some representatives from the second shift to 
be voted on later for officers, and I think they also nomi- 
nated some representatives to be stewards, I think. 
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| Q. Was there any vote taken, to the best of your knowl- 


edge, with respect to the contract? A. Well, no, sir. <Ac- 
cording to him we had no choice. 

- Q. Mrs. Moses, did you attend any further meetings? 
A. No, sir. We were barred from the rest of them. In 
fact, I would have been barred from that one, except I 
finally hushed up and listened, but he would not let me 
have the floor; that is, to ask a question at all. He said 
I was trying to break the meeting up, just because I asked 
questions, and that is when some of the girls—I can’t tell 
you which ones—but some of them did feel we had a right 
to those answers which I had asked, only what they all 
wanted to know. 


* * * * * * * * 
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_ Trial Examiner: Do you recall now whether the final 
night which you worked was the night of this meeting you 
just testified about? 
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The Witness: Yes. 

Trial Examiner: Or was the meeting the night before? 

The Witness: Oh, gosh, I think that it was the 17th. I 
have not a very good memory, as far as the date. The 
only reason I remember the association was because of 
the layoff at the same time. I think the meeting was the 
last night. 

Trial Examiner: See if you can recall. Think back and 
see if you can recall whether you knew you were laid off 
at the time of this meeting, or you didn’t know yet? 

The Witness: Oh, yes. We knew that, because it was 
coming 

262 
up. We had been laid off the week before. 

Trial Examiner: You had been told? 

The Witness: We were expecting it, but of course not 
a permanent layoff. 

Trial Examiner: You can’t remember now whether the 
meeting was the same night you were laid off? Are you 
sure you were laid off on the 17th? Are you sure of that? 

The Witness: Yes, sir. Reasonably sure of that. 

Trial Examiner: Now, what is your best memory as to 
whether the meeting was upon the same night you were 
laid off, or the night before? 

The Witness: The 17th, that would have been our last 
night. 


Cross Examination 


* * * 


Q. In what way? I ask you specifically now to point 
out on what premises you base your conclusion that the 
company had knowledge. A. Well, there was one of the 
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company men watched us at one of these meetings. I do 
know that. 

Q. Did he know what was going on inside? A. I think 
he did. 

Q. Was he there— <A. We felt he was there to see. 

Q. Outside what meeting? 
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A. I don’t even remember. 

'Q. Was this meeting held in a public place? A. Yes. 

Q. You feel the company stationed a man out there to 
observe these meetings? A. I don’t know whether they 
stationed him there. He was there, period. That’s all 
I know. 

'Q. He was watching you girls come up? A. He was 
watching, definitely. He wasn’t missing it. 


w * * * ® * * 
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Q. (By Mr. Poulton) These several meetings you had at 
which you discussed the CIO, which CIO union did you dis- 
cuss? A. That’s what I said. As far as any definite 
number or name, I don’t know. 

Q. Didn’t you discuss the UAW, actually? A. Yes. 
UAW-CIO. That’s right. I didn’t know what you meant. 

Q. That’s what I meant. A. Yes, sir, that’s right. 


* * * * * * * * 
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Q. (By Mr. Poulton) Now, on the 16th of August you 
talked with Jean Edinger? A. Yes, sir. 
Q. Exactly what—is it Miss or Mrs. Edinger? A. Mrs. 
Edinger. 
Q. What did Mrs. Edinger tell you? A. She came danc- 
ing out—which everyone will understand—and said, ‘‘We 
have a union’’. 
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Q. Is that all she said? A. I asked her which one. I was 
rather excited, as she was, and when she told me I said, 
‘‘Oh, no’’, and she said, ‘‘ What’s the matter?’’ and I said 
that she knew—she had been to a meeting, and she knew 
we were talking union. She knew, no different than any 
of us. She said she thought they were all alike. 

Q. Did she say anything else? A. That they weren’t 
supposed to discuss it with us at the time, which they pro- 
ceeded to do thoroughly. 

Q. What else did she discuss with you? A. She didn’t. 
I mean later the rest, the whole group, the whole factory 
group. 
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Q. What else did Mrs. Edinger say to vou?) A. That she 
had been called in there unbeknowing of the reason why, 
and she and several other girls who she had talked with 
were frightened at the idea of being called in, not knowing 
why, and when they had gotten in there Mr. Schwartz- 


miller had either introduced himself or had been introduced 
to them, and they proceeded—the company or Mr. 
Schwartzmiller—proceeded to present the contract. 


* * bal * * * 


Q. I believe you said at one time that Mr. Schwartz- 
miller said you were trying to break up the meeting? A. 
Yes, sir, when I persisted in asking him—I felt I had a 
right to the answer, and he then got up and said that he 
had been warned that the meeting would be broken up, and 
he would not stand for it, and if I was asking questions 
just merely to upset him that I wasn’t going to accomplish 
it, and I assured him I was interested. 

Q. Weren’t you trying to break up the meeting? A. No, 
sir. Absolutely not. What would be accomplished? 

Mr. Farkas: Mr. Examiner, I don’t see the purpose of 
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Mr. Poulton arguing with this witness. She has answered 
that question quite clearly. 


‘Trial Examiner: That was permissible cross examination. 
Overruled. 

Q. (By Mr. Poulton) Did you say you talked to Mr. 
Schwartzmiller on August 16th? A. Yes. 

Q. Where did this conversation take place? A. At my 
machine. 

Q. Where is your machine? A. The second one in the 
row of what they call crimpers. 
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Q. How close is the nearest person working to you? 
A. Five, six, seven feet. I don’t know. The width of the 
machine and room for our chairs. 

Q. At the time you were talking to Mr. Schwartzmiller 
was there anyone near you? <A. Not that I know of, other 
than the girls on the next machine, and with the machines 
running they might not hear. 

Q. You couldn’t hear with the machines running, is that 
correct? A. No, sir. 

Q. Isn’t it true the crimpers are at least ten feet apart? 
A. They might possibly be. I don’t know exactly. 

Q. What did Mr. Schwartzmiller say when he came up 
to you? A. He introduced himself. 

Q. Who did he say he was? A. Mr. Schwartzmiller, 
and he was representing IAM-AF of L union. He under- 
stood that I wasn’t—whether his words were that I wasn’t 
exactly pleased or wasn’t contented with the situation, I 
don’t remember, but something of that line. 

Q. What did you say? A. I told him it was merely the 
way they had come in that I questioned, and did that. 

Q. Those are the exact words you used? <A. Yes. 


Q. Now, what did he say? 
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A. He explained that they had been organizing or had 
finished organizing another branch of the company, and 
that they had been allowed by the company to come into 
this one, the Reading plant, and he figured he should take 
it up immediately, while they were in the mood. 

Q. Did he say what plant he had finished organizing? 
A. No, sir, he never did. He said another branch of the 
company. 

Q. Did he say where? A. No, sir. 

Q. What did you say? A. I asked him who asked him 
in, which, as I said, he was giving me the same thing over 
again. They were allowed to come in by the company; 
but as to who definitely asked him, he never did give me 
a definite answer. 

Q. Did he tell you he had a contract at that time? <A. 
Yes, sir, I think he did. 


Q. Did he say he had a signed, executed contract? A. 
I asked him if it was all signed, if there was nothing we 
could do about it. 


Q. What did he say? A. He said there was. 

Q. There was something you could do? A. No, that it 
was all signed. 

Q. Well, you went to the meeting, you said, of August 
17th 
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A. Yes. 

Q. Wasn’t there discussion of provisions of the contract 
that night? A. Yes, and he said that they had left open— 
that’s what I couldn’t understand—how any contract 
would be signed, because it was—how any contract could 
be signed until it was completed in full, but I thought it 
was possible there was such a thing. 
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Q. At that meeting did he say the contract was signed? 
A. That’s the way I understood it. 

Q. What did he say? A. Well, I asked him if there was 
anything we could do, if it was too late to do anything, 
and he said it was all signed, that they could alter these 
facts they had left open. 

Q. What did he say they had left open? A. Seniority, 
wages. 

Q. Anything else? A. Not that I remember definitely. 

Q. You mean there were some other issues left open? 
A. I don’t know. I said I had never seen the contract. 

Q. Now, I believe at one time you, in your testimony— 
I may be wrong about this—but I believe you stated that 
Mr. Schwartzmiller said that he and the company had a 
skeleton contract? A. I used that word. I said I don’t 
know what word he used, 
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but it was a basic contract to work on. 

Q. To work on? A. That was the idea of the thing, the 
impression he gave us, that these ponts were left open for 
them to adjust later. One minute he said it was all signed 
and completed, and the next minute he said there were 
things to be adjusted in it. 

* ” * * % * a * * * 

Trial Examiner: You were asked if anyone had ever 
showed you any literature from the IAM, and you said 
no, that they would have been afraid to. Why did you 
make that statement? , 

The Witness: All the girls, I think, will admit it. They 
all talked the same way. Th«y were afraid to talk union 
of any kind. 

Trial Examiner: That’s all I want to know. In other 
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words, it was a question you feel they were afraid to talk 
union to anybody? 
The Witness: That’s right. To anyone. 
* * * * * * 
291 
William V. Nichols 

a witness called by and on behalf of the General Counsel, 
being 
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first duly sworn, was examined and testified as follows: 


Direct Examination 

Q. (By Mr. Farkas) Will you state your full name, 
please? A. William V. Nichols. 

Q. Where do you live, Mr. Nichols? A. Route 1, Osseo. 

Q. Are you employed at the present time? <A. I am. 

Q. Where are you employed? A. Allied Products, 
plant 3. 

Trial Examiner: How do you spell your last name? 

The Witness: N-i-c-h-o-l-s. 

Q. (By Mr. Farkas) Will you state whether or not you 
have ever met or had any conversation with Mr. E. L. 
Schwartzmiller of the IAM? <A. I did. 

Q. Can you recall approximately when that conversation 
occurred? A. Oh, it was sometime in August or September. 
I couldn’t say the exact date. 1954; a year ago. 

Q. Where did that conversation take place? A. Outside 
of the American Legion hall in Reading. 

Q. What time of day did that conversation take place? 
A. Oh, it must have been about four-thirty. Four or four- 
thirty. I couldn’t say exactly. 

Q. Who was present during that conversation? 
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A. Well, there was the IAM representative—oh, five or six. 
Q. When you say the IAM representative are you 
speaking of Mr. Schwartzmiller? A. Mr. Schwartzmiller. 

Q. Who else? A. Oh, four or five of us other fellows. 

Q. Can you name those four or five? A. Ray Zider, 
William Burger, Kenneth Carter and myself. 

Q. Were you there individually or were you there as a 
group? A. We were there as a group. 

Q. Will you state what the purpose was for your being 
there? A. We were sent over there to find out what was 
going on at Bryan Manufacturing Company. 

Q. Sent over by whom? A. By the organizer for the 
CIO, and the president of the local here in town. 

Q. What was his name? A. The International? 

'Q. No, the organizer. A. The organizer for the CIO? 
Robert McClain. 


* * * 


Q. (By Mr. Farkas) Now, who started the conversation 
between Mr. Schwartzmiller and the group? A. I think 
one of our group. 

Q. Do you recall what was said? A. We introduced 
ourselves and told him who we were, and he introduced 
himself, and we asked him what was going on, if he could 
enlighten us on it. 

'Q. I beg your pardon? A. We asked him if he could 
enlighten us on what was going on. 

Q. What did he say? A. Well, he said they had just had 
a meeting, and the [AM had a contract in the plant. 

Q. Will you continue to tell me the conversation that 
took place between Mr. Schwartzmiller and your group, 
and what each said? After he told you that, what did you 
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say, or anyone in your group say? A. Well, as near as I 
ean, I can’t make it word for word— 

Q. To the best of your recollection, Mr. Nichols? A. 
Well, he said he had a contract, and we asked him how he 
got the contract. 

Q. What did he say? 


* * * 


Q. (By Mr. Farkas) Will you continue, Mr. Nichols? 
A. And we asked him if he didn’t know the CIO had cards 
signed in the plant. I think he said he did; and we asked 
him about a non-raiding pact between the two unions, and 
what was the idea of coming in. We accused the man of— 
it was a heated discussion, which sometimes arises between 
two unions. We accused the man of coming in the back 
door, and finally 

Q. What did Mr. Schwartzmiller say to that? A. Well, 
he wouldn’t deny or confirm it. He wouldn’t say, and 
finally we asked him just how they get away with that, and 
I ean remember his answer. He said, ‘‘If you can get away 
with it you just get away with it.’” And it was that line 
of conversation all of the way through, about thirty minutes. 

Q. Can you recall anything else that he said? A. We 
asked him where he was from, after we sort of cooled 
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down, the argument, and he said he was from Ohio, which 
we knew he had an Ohio license on his ear, and he told us 
that he had just negotiated a contract for another part of 
this company. If I remember rightly, he said Mansfield, 
Ohio, and was sent up here. How the two got tied together, 
we didn’t know, didn’t care. The conversation finally 
ended up, well, we said, ‘‘The two International unions will 
have to fight it out,’’ and we came back to Hillsdale. 
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Q. Was that the end of the conversation? A. Yes. We 
just came back to Hillsdale. 
Mr. Farkas: No further questions. 


Cross Examination 


* * * * 


239 


Q. Again I say you had a rather heated argument with 
Mr. Schwartzmiller? A. That’s what you are saying. 

Q. Isn’t it a fact you did accuse him of coming in the 
back door? 
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A. Sure we did. 

Q. What evidence did you have at that time that he had 
come in the back door? A. Well, there was a non-raiding 
pact between the two unions— 

Q. Isn’t it a fact that you didn’t— 

Tral Examiner: Let the witness finish his answer. 

Mr. Gallucci: He is going into the non-raiding pact. 

Trial Examiner: You asked him a question, and I will 
rule that as a proper answer to your question. Finish your 
answer. 

Mr. Gallueci: My question was what evidence did you 
have he was going in the back door? 

Trial Examiner: Go ahead and answer. 


The Witness: There is a proper way to organize a plant, 
and there is an improper way. We knew the proper way; 
and the way this come up, it didn’t look proper to us, 
according to the law. 


Q. (By Mr. Gallueci) You didn’t have any evidence as 
to. how this had happened? That’s why you were down 
there? You were down there to find out, weren’t you? 
A. Yes. 
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Q. Your boss didn’t have any information as to how this 
had happened, isn’t that true?) A. He didn’t relay it to us. 


Q. As a matter of fact, he sent four men down there 
to talk 
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with one man, and find out, isn’t that true? A. Yes. 

Q. And before you found anything out vou assumed and 
accused him of having come in the back door, isn’t that 
true? A. The man didn’t deny it. 


* * * * ” * * * * * 

Q. (By Mr. Gallucci) You say Mr. Schwartzimiller said 
he had been organizing another branch of this company 
in Mansfield, Ohio, is that correct? <A. I said I wasn’t 
sure that was it, but I am pretty near positive it was. 

Q. Are you sure of anything you have told us here today? 
A. Mister, lL wouldn’t say it if I wasn’t. 

Mr. Gallueci: That’s all. 

Q. (By Mr. Poulton) Mr. Nichols, you mentioned that 
the problem would have to be taken up between the [IAM 
and the UAW—the UAW and LAM no-raiding agreement? 
A. I don’t understand what vou mean. You mean it would 
have to be settled? 

Q. The problem, yes. 
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A. It would have to be settled. 

Q. Do you know if that was taken up on that agreement? 
A. It was. 

Q. How was it settled, if it was? A. After that the CIO 
dropped out. 

Q. So would you say, sir, that the CIO agreed that the 
IAM came in properly? <A. I never heard them agree to 
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the fact they came in properly, but we were notified to 
drop the matter. 
Mr. Poulton: That’s all. 


* * 


William Burger 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


Q. (By Mr. Farkas) Where do you reside, Mr. Burger? 
A. Route 2, Osseo, Michigan. 

Mr. Poulton: What is your first name? 

The Witness: William. 

Q. (By Mr. Farkas) Where are you employed? A. 
Allied Products, plant 3. 


Q. You are here in response to asubpoena served upon 
you? A. Correct. 

Q. Was that subpoena served upon you yesterday? A. 
That’s right. 

Q. And was Mr. Nichols also present? A. That’s right. 

Q. Did he receive a subpoena? A. That’s right. 

Q. Now, have you been present in this court room 
throughout the entire testimony of Mr. Nichols? A. I 
have. 

Q. And have you heard and understood Mr. Nichols’ 
testimony? A. I have. 
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Q. Will you please state whether or not there is any- 
thing additional or that you care to add or anything you 
wish to modify? 
Mr. Gallucci: I would object to that. 
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Trial Examiner: I will sustain the objection. Let the 
witness give his own memory of the incident. 

Mr. Farkas: All right. 

Q. (By Mr. Farkas) Mr. Burger, did you ever have any 
conversation with Mr. Schwartzmiller? A. I did. 

Q. Do you recall when the conversation occurred? A. 
Well, it was in the middle of August, I believe, after a 
meeting at the American Legion in Reading, a meeting of 
the Bryan Manufacturing employees. 

Q. I believe you have answered that it was at a meeting 
at the American Legion hall? A. That’s right. 

Q. Was that in Reading, did you say? A. That’s right. 

Q. Do you recall the time of day? A. Oh, I would say it- 
was approximately four-thirty. 

Q. And who was present during the course of that con- 
versation? A. Well, there was Ray Zider, the first 
vice president of Local 701; William Nichols, recording 
secretary of Local 701; and myself, as financial secretary of 
Local 701; and Kenny 
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Carter. 

Q. Do you personally know and are you acquainted with 
all of those men? A. I certainly am. 

Q. Do you work with those men? A. Pardon? 

Q. Do you work with those men? <A. I do. 

Q. Now, can you state the reason for your being in Read- 
ing at the American Legion hall that day?) A. We was 
sent to Reading by the International Organizer of the 
UAW-CIO, and the president of our Local 701. 

Q. And will you state the purpose of sending you there? 
Did you know? <A. We were sent there to find out what 
was going on. We had heard they was calling a meeting 
and we felt that we should know, because we had ecards 
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signed up over there. We started signing cards, I believe, 
the latter part of July. 

Q. Now, will you relate the conversation between Mr. 
Schwartzmiller and your group, indicating what was said, 
and by whom? A. Well, he come out of the American 
Legion, and he stood there on the sidewalk, and we went 
up to him and introduced ourselves, and he introduced 
himself, and we started in a conversation. We asked him 
what was going on, and he told us that they had had a 
contract or got a contract with the Bryan Manu- 
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facturing Company, and as the conversation went on, some- 
body—I don’t remember who it was—asked him if he 
knew there was a non-raiding agreement between the 
UAW-CIO and the AF of L, and he said he did, and I 
believe I was the one that spoke up and asked him how 
he got away with it, and he said, ‘¢Well, if you can get away 
with it, you get away with it.’’ 

Q. Was there anything else said, either by anyone in 
your group or yourself or Mr. Schwartzmiller? A. Some- 
hody in the group accused him of a back-door deal, and he 
didn’t deny it or confirm it. 


Kenneth Carter 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


'Q. (By Mr. Farkas) Mr. Carter, where do you live? A. 
Reading. 
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. Where are you employed? <A. Allied, plant 3. 
. Are you a member of a labor organization? A. Yes. 
. Which one? A. CIO. 

. How long have you been a member of the labor or- 
ganization? W hich particular International? Of the CIO? 
A. Local 701. 

Q. UAW? A. Yes. 

* * x * *" * * * * 

Q. Have you ever had any conversations with Mr. E. L. 
Schwartzmiller? 

322 
A. No. 

Q. Were you ever present at any time when a conversa- 
tion was had? A. Yes. 

Q. With Mr. Schwartzmiller and any other individual? 
A. Yes. 

Q. Where did that conversation take place? A. At the 
American Legion hall. 

Q. Where? A. Just on the outside. 

Q. What city? A. In Reading, Reading. 

Q. Who was present? A. Bill Nichols, Bill Burger, Ray 
Zider and myself. 

Q. I believe you stated you personally did not have the 
conversation? <A. No. 

Q. Do I understand you to say, then, you did not enter 
into the discussion? A. No, I was more or less curious 
what the outcome was. 

Q. Will you please explain how you got there? Why you 
were there? <A. I was interested. I wanted to see what 
the deal was. I knew that our committee was going over, 
so I went over. 

Q. As I understood you, you were not an officer? 
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A. No. 

Q. Now, to the best of your recollection will you relate 
what you heard in that discussion between Mr. Schwartz- 
miller and the group, stating who said it, and what? 

Mr. Gallueci: Again I will put in my objection as being 
hearsay, Mr. Trial Examiner. 

Trial Examiner: The objection is overruled. 

The Witness: What was your question? 

Q. (By Mr. Farkas) The question was will you please 
state what you heard, indicating who made the statement, 
and what was said. A. About the time that I got there— 

Q. Before you answer, do I understand from the be- 
ginning of your answer here, that you were not there at 
the beginning? A. No, not at the beginning. 

Q. When you got there the conversation or discussion 
was under way? <A. It was under way, yes. 

Q. All right, will you pick up from there? A. I heard— 
I can’t recall which one—but one of them asked how they 
could come into the plant while the CIO had been work- 
ing, and, well, he said— 

Trial Examiner: Who was being asked that question? 

The Witness: Mr. Schwartzmiller. 

Trial Examiner: Did he make any answer? 
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The Witness: Yes. 

Trial Examiner: Use the names of the individuals, 
please. Make it clear who you are talking about. 

The Witness: Mr. Schwartzmiller said, ‘‘It is who you 
know, and if you can get away with it’’. 

Q. (By Mr. Farkas) Can you relate anything else that 
was said? A. No, they asked him where he was from. 
He told them he was an organizing—that he had been 
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organizing some plant in Ohio—but I can’t recall what the 
plant was. 

Q. Can you recall any other portions of the discussion 
that you heard while you were there? A. Well, that’s 
about all. It was pretty well over with. 


Everett Hubbell 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


Q. (By Mr. Farkas) Mr. Hubbell, where do you live? 
A. Reading, Route 2. 

Q. And are you employed at the present time? A. Yes. 

Q. Where are you working? A. Bryan Manufacturing 
Company. 

Q. How long have you worked there? A. I have worked 
there two days over a year. 

Q. Are you now a member of any labor organization 
in the plant? <A. Yes. 

Q. Which one? A. The International Machinists. 

Q. Do you hold any office? A. Yes. 
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Q. Which one? A. Committee. 

Q. You are a committeeman? A. That’s right. 

Q. For how long have you been a committeeman? A. 
Since February, last February. 

Q. February, 1955? A. Yes. 

Q. As a committeeman do you attend membership meet- 
ings? A. Those that I have been asked to. 
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Q. Is it necessary for you to have permission to attend 
a general meeting? A. Permission? What do you mean? 

Q. A general meeting. Can’t you attend a general meet- 
ing, as amember? A. Yes. 
_Q. Now, do you, as a committeeman, attend any other 
meetings other than general meetings? A. No. 

Q. Are you a member of the Executive Committee? A. 
I considered I was. 

Q. Do you have any executive committee meetings? A. 
Yes. 

Q. Now, are these apart from the general membership 
meetings? A. Yes. 
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Q. And who was present at these Executive Committee 
meetings? A. Well, Cederquist, Schwartzmiller. 

Q. Who is Cederquist? A. International Representa- 
tive. 
~ Q. Do you know his first name? A. Carl. 

Q. Who, among the employees, are present at that 
executive committee meeting? A. The stewards, chief 
stewards, committee, secretary, president. 

Q. During the course of these committee meetings, since 
you have been committeeman, have you ever had any con- 
versation with either Mr. Schwartzmiller or Mr. Ceder- 
quist, with respect to how the IAM got into the plant? 
A. Yes. 

- Q. With which one? A. Both of them. 

Q. Can you recall approximately when those conversa- 
tions took place? A. Oh, back in June of this year—July. 

Q. Who was present during the course of that conver- 
sation? A. The executive board. 

_Q. Will you relate that conversation? You said it was 
with Mr. Schwartzmiller and Mr. Cederquist? A. Both 
of them explained it. 
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Q. Will you explain that conversation, and tell us what 
was said, and by whom? 

Mr. Gallueci: Mr. Trial Examiner, unless this witness 
engaged in this conversation I would like to object to it as 
being hearsay and certainly not within the knowledge of 
the company. 

Trial Examiner: I will give you a standing objection 
to this line of examination. Overruled. Proceed. 

The Witness: They endeavored to explain. 

Q. (By Mr. Farkas) When you say ‘‘they’’ who are 
you speaking of? A. The International Machinists’ Union. 

Q. Specifically what man? A. Well, Schwartzmiller. 
They endeavored to explain that— 

Q. Mr. Hubbell, I don’t like to interrupt you when you 
are testifying, but it is necessary for you to indicate who 
the speaker is by name, so when you say that somebody 
said something will you please tell us who it was that 
made the statement? A. Mr. Schwartzmiller said the way 
they came in to having a union, getting a contract in the 
Bryan Manufacturing Company at Reading, that they had 
a company of the same—Essex Wire—connected with the 
company—had them over the barrel, and they was on 
strike or something down there, down in Ohio, and they 
told them that they would have to let them come in up 
here. 

Q. Was anything else said? A. Was anything said by 
anyone else on that? 
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A. Well, general conversation. 

Q. What was that general conversation? A. They 
wanted to get it across, that they came in legal. That’s 
what they were trying to get across to us. 
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Q. Now, you said that Mr. Cederquist said something? 
A. He went through the same procedure. 

Q. Do you recall anything else that was said? A. No. 

Q. You do not? A. No. 

Mr. Farkas: No further questions. 


Cross Examination 


Q. (By Mr. Poulton) What local do you belong to? 
What local lodge? What local lodge in the IAM do you 
belong to? A. 1424. 

Q. How long have you belonged to Local 1424? A. About 
the 15th of December. 

Q. Since the 15th of December?._A. Of ’54. 

Q. How long have you been working at the Reading 
plant? A. Since the first day of November of ’54. 

Q. How often does the local have a membership meeting, 
sir? A. Twice a month. 

Q. Are they regularly-scheduled meetings? A. The first 
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Q. Can any member attend? A.*Any member can attend. 

Q. How many meetings have you attended? A. I guess 
I have attended all but one or two. 

Q. And you are on the executive committee? A. That’s 
right. 


Q. What did Mr. Schwartzmiller say? Now referring 
to the general meeting that you referred to in the latter 
part of your testimony, what did Mr. Schwartzmiller say 
at that meeting? A. Well, it had been—you know, it 
was rumored about that the union didn’t come in right, 
and some of the employees— 
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Q. That’s what Mr. Schwartzmiller said? A. No, he 
didn’t say that. He was trying to prove— 

Q. Iam not asking you, sir, what he was trying to prove. 
I am asking you exactly what Mr. Schwartzmiller said, to 
the best of your knowledge. A. He said the way the union 
got in there they had the company over a barrel. 

Q. That’s the exact words Mr. Schwartzmiller said? A. 
As J remember it. 

Q. How is it, sir that you can remember exactly what 
Mr. Schwartzmiller said, but you can’t remember the date 
of that meeting? A. Well, the time didn’t mean anything. 

Q. Time didn’t mean anything? A. Oh,no. Time didn’t. 

Q. Now, let’s go back to that executive board meeting 
that you testified to, where Mr. Schwartzmiller was present 
and Mr. Cederquist wasn’t present, and that was in August, 
you said, 
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I believe? A. August, July. 

Q. Do you know the purpose of that meeting? A. Yes, 
to get the point across how this union got in the plant. 

Q. That was the purpose of the executive board meeting? 
A. That was just about the point of it. 

Q. Who told you what the purpose was, sir? A. Well, 
that was my impression of it. 


bad * * = * * x - * e 


Q. Do you remember what was discussed at that meet- 
ing? A. Yes, it was discussed on that general line. 

Q. What general line? A. How the union got in the 
plant, and— 

Q. Anything else discussed? A. Not too much, I don’t 
believe. 

Q. What else? A. Not too much else. 

Q. Do you remember what else was discussed? A. Well, 
I brought up the point the contract wasn’t what it 
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should have been. 

Q. You brought that up? <A. Yes, in several places. 

Q. Who did you address your remarks to? A. Mr. 
Schwartzmiller. 

Q. What did Mr. Schwartzmiller say? A. Well, he said 
it was a lot better than it was before the union got in 
there. 

Q. Did he say anything else? A. No, and I didn’t say 
too much. 


Q. Did Mr. Schwartzmiller say anything else? A. Oh, 
yes. He talked. 

Q. What did he talk about? A. Oh, about the general 
line that he wanted to get it across to us how the com- 
pany—how the union got in, and that was about his dis- 
cussion. He said they were on a strike down at Lancaster, 
or somewhere down there, and they had the company over 


a barrel. 

Q. Did he say who was on strike down at Lancaster? 
A. I guess that— 

Q. I am not asking you what you guess. I want to know 
if he said anything. A. He said they had a contract there, 
or something like that. 

Q. Where? Did he say where? A. I should say he said 
Lancaster. 


341 


Q. Did he say what plant? A. No, he said the same. 
He didn’t say just what the name of the plant was, but it 
was Essex Wire. 

Q. Now, do you remember the exact words? Do you 
remember the exact words Mr. Schwartzmiller used when 
he was describing how he got into the plant? A. The 
only thing I know, he said— 
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Q. These are his exact words, now? A. That’s the way 
he stated them. 

Q. How did he state them? A. That they had the com- 
pany over the barrel. 

Q. Did you say anything to that? Did you answer that? 
A. No, I didn’t say anything. 

Q. You still don’t remember the date of the meeting, 
is that right? A. No, I don’t. 

Q. Now, sir, I would like to ask you a question. How 
can you remember—how is it you can remember what 
Mr. Schwartzmiller said, and yet you can’t remember the 
date of that meeting? A. Well, the point is, that was the 
general discussion at that time, how—if the union did 
come in the rightful way—and that was the point of dis- 
cussion, and as far as the day, the time, I just don’t 
know, but that was the— 

Q. What brought that back to your mind, and you can’t 
bring back the date? 
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A. Well, they—they—the girls had been attending some 
of our meetings, and some of the girls didn’t like it. We 
were seeking advice. That’s what they were seeking. They 
were seeking advice. 

Q. You say the girls were attending the meetings. What 
do you mean by that? A. They were seeking advice on 
the matter, working conditions, and what they should do 
about it in the plant there. 

Q. Who was seeking advice, sir? Who? A. Well, there 
was—even I was. 
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Mary Carter 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


Q. (By Mr. Farkas) What is your address? A. 116 
Anne Street. 

Q. You are employed at the present time? A. Yes. 

Q. In view of the fact the room is large and the re- 
porter has to hear you and the examiner and the rest of 
us, will you try to speak up as loudly and as plainly as 
you can? A. All right. 

Q. Where are you working? A. At the Fifty-Plus-Five, 
at West Unity, Ohio. 

Q. The name of the company is the Fifty-Plus-Five? 
A. That’s right. 

Q. Prior to that time, prior to the time you began work- 
ing there, where were you employed? A. At Bryan Manu- 
facturing Company in Reading, Michigan. 

Q. Incidentally, are you appearing here in response to a 
subpoena? A. I am. 

Q. When did you first begin working at Bryan Manu- 
facturing Company? 
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A. November 22nd, 54. That is the approximate date, 
anyway. 

Q. November? A. Yes. 

Q. When were you laid off at Bryan? A. I think it was 
around the 12th of August, of 754. 

Q. Now, Mrs. Carter, take a moment and refresh your 
recollection. In view of your statement you were laid 
off sometime in August of ’54 would you still say that 
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your employment began in November? A. Of the same 
year, yes, of 54. 

Q. I think you are— 

Trial Examiner: Did you get laid off before you started 
work or after? 

The Witness: I was laid off from Bryan Manufacturing 
in Reading, Michigan around August the 12th, of 1954. 
The same year I went to work in November. 

Q. (By Mr. Farkas) You mean the same year you went 
to work at Fifty, in November? A. November comes after 
August. 

Trial Examiner: Did you go to work for the present 
company in November? 

The Witness: Yes. 

Trial Examiner: When did vou go to work at Bryan? 

The Witness: I see. I am sorry. I didn’t understand. 

Trial Examiner: All right, let’s go ahead. 


354 

Q. (By Mr. Farkas) When did you first begin working 
at Bryan? A. Bryan Manufacturing Company? I think 
the 11th of July. 

Q. 1954? A. 1954. 

Q. You worked there until sometime in August, 1954? A. 
That’s right. 

Q. So that you worked at Bryan Manufacturing Com- 
pany a little over a month? A. That’s right. 

Q. Do you recall whether or not at the time you were 
laid off it was an individual layoff, or was it a general 
layoff, or what? A. I believe there were twenty-one girls 
laid off. 


* * 


Q. During the time that you were employed there were 
you ever approached—state whether or not you were ever 
approached by any representative of the IAM. A. No. 
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Q. Were you ever approached on behalf of the [AM by 
any employee? A. No, I wasn’t. 

‘Q. State whether or not you ever had any discussion or 
entered into any discussion with any representative of 
the IAM. A. No, I never did. 

Q. During the time you were working there? A. No. 

Q. During the time that you were working there did you 
personally ever receive any circular or hand bill or poster 
from the IAM? A. No, I didn’t. 

Q. During the time that you were employed at Bryan 
will you state whether or not you ever signed an authoriza- 
tion ecard on behalf of the IAM? <A. No, I didn’t. 

Q. Mrs. Carter, will you state whether or not you ever 
signed any authorization card on behalf of any labor organ- 
ization during the course of your employment? A. Yes, 
IT did. 

Q. With what labor organization? 
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A. With the UAW-CIO. 

Q. And where did you sign that authorization card? A. 
In my own home. 

Q. Can you state when you signed that card? A. That 
was during the week following my employment. 

Q. During the week following your employment? A. 
That’s right. 
2 * * * * * * * ° e@ 

Q. Will you state whether or not you ever participated in 
any manner in any organizational activity on behalf of the 
UAW-CIO at the Bryan Manufacturing Company? 
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A. I did. 
‘Q. When was that? A. That was during my employment 
there. 
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Q. Can you recall approximately when or exactly, if you 
ean, when that first occurred? 

Mr. Galluecci: I will object to this testimony as to her 
organizing activities in that plant as being irrelevant and 
certainly not with any knowledge of the company. 

Trial Examiner: You can have a standing objection 
to the line of examination. I will overrule the objection. 
Answer the question. 

The Witness: I have forgotten it. 

Q. (By Mr. Farkas) The question related to the time 
when you began organizing. A. It was during the week 
following my employment. Not the week. The first week. 
But during the second week, beginning the 17th. 

Q. Did you attend any meetings among the UA W-CIO— 
A. Yes. 

Q. —advoecates? A. Yes. 

Q. Where were those meetings held? A. We had three 
meetings in my home, and one at the VF'W hall. 


Q. Do you know or can you recall who called those 
meetings? <A. I believe I was the one that called the 
meetings. 
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Q. Can you recall approximately how many meetings 
you held at your house, your home? A. We had approxi- 
mately three meetings at my home before we had any 
knowledge of any contract or any negotiations for a con- 
tract. We had one afterwards. 

Q. Now, were you employed at the plant at the time— 
strike that. During the time you were employed at the 
plant were you ever notified by anyone from Management, 
or did you learn from any other source, of the signing 
of the contract between the Bryan Manufacturing Company 
and the IAM? <A. No, I didn’t. 

Q. Can you recall approximately how many employees 
attended the meetings at your home, the general number? 
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A. Oh, they varied. Sometimes we would have around 
seven or eight. We have had. I believe, as high as twenty 
at one time. 


* * * 


Maryalice Mead 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


Q. (By Mr. Farkas) Where do you live, Miss Mead? A. 
5 East Hallett Street. 

-Q. Are you employed at the present time? A. Yes, I am. 

Q. Where are you working? A. Fifty-Plus-Five Cor- 
poration in West Unity, Ohio. 

Q. How long have you worked there? A. Approximately 
three and a half weeks. 

Q. Prior to that time where were you employed? A. I 
was with the Bryan Manufacturing at Reading, Michigan. 
Q. When did you first begin working for Bryan Manu- 
facturing Company in Reading? A. November 21st of 
1953. 

Q. And when was your employment terminated, or when 
did you terminate your employment? A. You mean in 
Reading? 

Q. Yes. A. I believe it was the morning of—I 
couldn’t say for sure 
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the exact date. 
 Q. Well, as nearly as you can recall. A. Approximately 
the 9th or 10th, I believe. 
Q. Of what month? A. October. 
 Q. Approximately the 9th or 10th of October? 
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Trial Examiner: What year? 

The Witness: 755, sir. 

Q. (By Mr. Farkas) Were you laid off or did you quit or 
how did your employment cease there? A. I quit, sir. 

Q. So that you worked there from November of 1953 
until sometime in October of 1955? A. Yes, sir. 

Q. Were you employed and working at the plant most of 
the time or all of the time, or what is the situation with 
respect to that? 

Mr. Poulton: I object to this. I can’t see the relevancy 
of this. 

Mr. Farkas: May she be permitted to answer? 

Trial Examiner: I think she may answer. 

Mr. Gallucci: What was the question again? 

Trial Examiner: The question has to do with how steady 
her employment was. 

Mr. Farkas: That is correct. 
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Trial Examiner: Did you work steady during this period? 

The Witness: Yes, I worked steady, up until the first 
of the year, and then I had sickness. 

Q. (By Mr. Farkas) That is the first of the year, 1955? 
A. Yes. 

Q. During the year 1954 you say your work was steady? 
A. Yes, I believe so, as far as I know. 

Q. Miss Mead, when did you first learn of the existence 
of the International Association of Machinists in the plant? 
A. Approximately the 16th or 17th of August, in 754. 

Q. Prior to that date, the 16th or 17th of August, 1954, 
were you ever approached by anybody from the IAM in the 
plant? A. No, sir. 

Q. Were you ever approached by the IAM or any of its 
representatives anywhere? A. No, sir. 

Q. Were you ever approached by any employee on behalf 
of the IAM? A. Before— 
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Q. Prior to August 16th or 17th? A. No, sir. 

Q. With respect to that same date, will you state whether 
or not you ever saw or received any literature such as 
handbills, posters or circulars from the IAM? A. I never 
received any literature whatsoever, sir. 


374 


Q. Will you state whether or not you ever saw any? 
A. No, sir, I never did. 

Q. With respect to that same period of time, August 16th 
or 17th, prior to that date, did you ever sign any authoriza- 
tion card on behalf of the IAM? A. No, sir. 

Q. Will you state whether or not any authorization card 
was ever offered to you or presented to you? A. No, 
there never was. 

Q. During the course of your employment or the period 
of your employment at the Bryan Manufacturing Company, 
were you ever a member of the IAM? A. During my em- 
ployment there? 

Q. Yes? A. Yes, sir. 

Q. When did you become a member? A. Well, we had 
forty-five days, and on the very last day I signed. 

Q. Would you explain that, please? You say you had 
forty-five days. What do you mean by that? A. Well, we 
were told at one of our meetings we had forty-five days 
to join the union. 

Q. Who told you that? A. Mr. Schwartzmiller. 


ae * * * * * * 


Q. The question is will you state what the reason was 
for your becoming a member? A. We were told we had 
forty-five days to join by Mr. Schwartzmiller, and the 
understanding that went around the factory, either 
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we joined or it would be a closed shop, we would not— 

Mr. Gallucei: I object to that question, what the under- 
standing was. 

Mr. Poulton: Me, too. 

Trial Examiner: Just leave out the understanding that 
went around the factory, because that is a pretty broad 
statement, as to what everybody else understood. Tell us 
what you understood from Mr. Schwartzmiller’s statement, 
and why you joined. 

The Witness: I, myself, understood from Mr. Schwartz- 
miller’s statement, at the first union meeting, if we did 
not join within forty-five days it would be a closed shop, 
and if we didn’t belong we just didn’t work there, is the 
way I took it. 


* ” * 


Q. (By Mr. Farkas) Do you recall—or did you attend 
the first meeting? A. Yes. 
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Q. Who chaired the meeting? A. Mr. Schwartzmiller. 

Q. Do you know if that was confined to all of the em- 
ployees or a particular portion of them? A. Only the 
second shift. 

Q. Were you present throughout the entire meeting? 

A. Yes. 

Q. Do you recali what the subject matter of the meeting 
was? <A. Well, as I took it, we were there—there was a 
contract in the factory, and there were a few things opened, 
and he wanted to know what our opinion was on them. 

Q. Did you have any conversation with Mr. Schwartz- 
miller, you, yourself? A. Well, at this time Ruth Moses—I 
backed her up on the question. 
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— Q. Did you, yourself, talk to Mr. Schwartzmiller? Ad- 
dress him from the floor, or have a conversation with him 
at that meeting? A. I suppose I did. I don’t know—I 
mean, we talked back and forth about the contract. We 
wanted it read. I know I was the one that stood up and 
said I wanted the whole thing read. 

Q. To whom did you say that? A. Mr. Schwartzmiller. 
- Q. Then you did talk to Mr. Schwartzmiller while you 
were at 
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the meeting? A. Yes. 

Q. Would you tell us what you said to Mr. Schwartz- 
miller, and what he said to you? A. I told him we wanted 
the whole contract read, and of course to this day we don’t 
know if he read the whole thing or not, because we were 
not acquainted with it at that time. 

Q. What did Mr. Schwartzmiller say when you asked him 


to read the whole contract? A. Well, he said he would 
read it, but it would take too long, and the place had a 
liquor license, and they had to close, so he wanted to just 
skim through it and tell us mostly the important parts that 
he had approved, or they had approved. 


* * * * * * * Ld * * 


Q. I see. Now, were you present—strike that. Did you 
hear any conversation between Mr. Schwartzmiller and 
‘any other individual at the meeting? 
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A. Yes. Mrs. Moses. 

Q. Did you hear what Mrs. Moses said to Mr. Schwartz- 
miller? A. Yes. 

Q. Did you hear what Mr. Schwartzmiller said to Mrs. 
Moses? A. Well, yes. 

Q. Did you? A. Yes. 
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Q. Will you please tell us what Mrs. Moses said to Mr. 
Schwartzmiller? 

Mr. Gallueci: May I have a standing objection to this 
hearsay? 

Trial Examiner: You may have a standing objection 
to this line of testimony. 

Mr. Poulton: I would like to have the same objection. 

Trial Examiner: You may have it. 

Q. (By Mr. Farkas) Will you please tell us what Mrs. 
Moses said to Mr. Schwartzmiller at that meeting? A. 
Mrs. Moses asked Mr. Schwartzmiller how he came about 
to be in there, and he said, ‘‘Come in through the com- 
pany’’, and that everything was legal. We didn’t have a 
thing to worry about; and he ruled her out of order and 
said he had understood there would be some people in 
the crowd that were going to try to split up this meeting, 
and he didn’t want to have any trouble. 


* * * * * 


Q. (By Mr. Gallucci) You were asked—you were asked 
on direct examination, and I think you answered the ques- 
tion very quickly, whether or not there was a meeting held 
of the employees here. A. Yes, there was. 

Q. And your answer was ‘‘yes, there was a meeting 
held’’. Is that correct? A. Of the employees. 

Q. Of the employees? A. On the second shift. 

Q. On the second shift? A. That I attended. 

Q. Was that the only mecting that was called? A. No, 
there were other meetings. 

Q. Was there another mecting called immediately after 
or before, at which employees of the first or other shifts 
could attend? A. Yes, there was a meeting. 

Q. To your knowledge— A. Of the day shift, yes. 

Q. To your knowledge, was every employee in the com- 
pany given 
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an opportunity to attend that meeting or those meetings? 
A. Yes. The girls were let out. It was optional. You 
could either attend or you could not. 

Q. On each shift? A. Yes. 


* * a* * ie 
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—Q. (By Mr. Gallucci) How many girls were on that after- 
noon shift? A. About fifty or sixty. 
_Q. Fifty or sixty? A. Yes, approximately. 


* * * & * * * * 


Q. Did you at any time—either the time of that meeting 
or subsequent—approach Mr. Westbrook, who at that time 
was plant manager, or Mr. McFann, who was plant super- 
intendent, and is now plant manager—did you approach 


them or any other member of Management, and say, ‘‘We 
don’t want this union in here’’.?. A. No, I didn’t sir. 

Q. To your knowledge did any of the other girls with 
whom you associated there specifically go to Management 
and say, ‘‘This union doesn’t represent us.’’? A. I don’t 
know what they did, sir. I know that I, myself, didn’t. 
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Q. To your knowledge, I say. A. No. 


* * * * * * 
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Q. Now, you stated at the meeting you attended—I 
think you referrred to it as the first mecting— A. Yes. 

Q. —there was a conversation between Mr. Schwartz- 
miller and a Mrs. Moses, is that correct? A. Yes, sir. 

Q. Where did this conversation take place? A. At the 
American Legion hall in Reading, Michigan. 
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Q. Do you remember was it during the meeting? A. 
Yes, sir. 

Trial Examiner: I don’t hear you. 

The Witness: Yes, sir. 

Q. (By Mr. Poulton) Was it at the beginning of the 
meeting? A. I believe it was during the meeting. 

Q. Was it the first part of the meeting, the latter part 
of the meeting, the middle—to your knowledge? A. I 
know it was brought up during the meeting. 

Mr. Poulton: May I have just a moment? 

Trial Examiner: All right. 

Q. (By Mr. Poulton) How many questions did you ask 
at the meeting? A. I asked one, I believe, sir. 

Q. Just one. Do you know how many questions Mrs. 
Moses asked? <A. No. 

Q. Do you remember whether it was more than one? 
A. No, sir, I don’t. 

Q. Do you remember whether Mr. Schwartzmiller an- 
swered Mrs. Moses’ questions? A. He avoided as many 
questions as he could. 

Q. What do you mean, avoided? <A. Well, he would 
start on a different subject. 
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Q. How many times did this happen? A. Well, it was 
still going on when I left over there. 

Q. You didn’t stay for the whole meeting? A. No. I 
mean when I quit over there. The last meeting I attended, 
the same procedure still goes on. 

Q. No. How many times did that happen at the first 
mecting you attended? 

Trial Examiner: You mean with respect to all questions? 

Mr. Poulton: With respect to what the witness has 
testified as avoiding answers by Mr. Schwartzmiller. 
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Q. (By Mr. Poulton) How many times did he avoid 
answers at that meeting? A. I would say several times, sir. 

Q. To whose questions? Do you remember that? A. 
Well, Mrs. Moses—well, if you asked him any—at that 
time—at that time it was probably Mrs. Moses. 

Q. Just Mrs. Moses was the only time he avoided answer- 
ing any questions, is that your testimony now? At that 
meeting, the first meeting? A. Well, he beat around the 
bush most of the time, but with Mrs. Moses—I mean it 
was outstanding with all of us. 

Q. I didn’t get that answer. A. I said it was outstanding 
with Mrs. Moses. 

-Q. How many times did he avoid answering any of 
Mrs. Moses’ questions, if you know? 
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A. The one that I am referring to. 
Q. Just one time? A. Yes. 
Q. Let me get this straight. Did you stay for the 


entire first meeting? A. Yes, sir. 

Q. Do you remember whether there were any nomina- 
tions of officers at the first meeting? A. We elected two 
committee members at that time. 

-Q. Two committee men? A. Yes, sir. 
-Q. Were there any nominations of officers at that meet- 
ing? <A. I don’t believe so. 

Q. Everybody there, did they all vote at this election? 
A. The two choices. 

Q. They voted on it? A. Yes, by paper. 

Q. By a secret ballot?) A. Yes, sir. 

Q. Did you ask Mr. Schwartzmiller to see the contract? 
A. Not to see it. JI asked him to read it, sir. 

Q. You didn’t ask him to see it? A. No. 

-Q. Do you remember what Mrs. Moses—exactly what 
Mrs. Moses asked Mr. Schwartzmiller at that first meeting? 
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A. Not exactly. I mean— 

Q. Well, to the best of your recollection? A. She asked 
him how he come about coming in there to get the contract. 

Q. What was his answer, to the best of your recollection? 
A. That he had come in through the factory, and that he 
had his contract, and he just didn’t want to—didn’t seem 
to want to answer any more questions. 

Q. Didn’t he say that everything was legal? A. Yes, he 
said everything was legal. 


* om * * 


Trial Examiner: The witness is now available for cross 
examination on the testimony which she has given as a wit- 
ness for the General Counsel]. That is the only thing 
before us at the moment. I want to ask just one question. 
What was your understanding that these two committeemen 


that were being elected—what was your understanding they 
were being elected for? 

The Witness: Well, at the time they were going to help 
go over the things that were open in the contract, and 
they were to represent the employees on the second shift. 

Trial Examiner: Are there any further questions of 
the witness? 

Mr. Gallueei: Yes, I would like to—I would like to have 
that answer repeated. I didn’t catch the last part of it. 

Trial Examiner: Will you state your answer again? 

The Witness: I said it was our understanding that the 
two people were—the two people that were chosen—they 
were going to help finish up the contract, the things that 
were open, they were going to help close it, and they were 
going to represent our people on the night shift. 


* € * } * * 
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Q. (By Mr. Gallucci) Who were these people that were 
elected? A. Clayton Munday and Iola Joice. 


* * * * * * 


Q. (By Mr. Gallucci) Did Mr. Schwartzmiller explain 
to the people—or did anyone there explain to the people— 
that the employees ultimately elected, the two employees 
ultimately elected, were to represent the International 
Association of Machinists? A. As I understood it, they 
were to represent them, yes. 

Trial Examiner: As nearly as you can remember now, 
just what you were told, as near as you can remember. 

Mr. Gallucci: She answered the question. 

Trial Examiner: I am asking her to tell me, just as 
nearly as she can remember, what Mr. Schwartzmiller 
told them. 

The Witness: That they were going to go in and finish 
up the contract and they would represent us on our shift; 
if we 
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had any complaints or anything we were to go to them. 
Trial Examiner: That’s as near as you can remember 
what he said? 
The Witness: Yes. 


e * * * * * * * * 


Mr. Farkas: I have just one. Miss Mead, you indicated, 
I believe, in answer to a question of Mr. Gallucci’s, that 
an opportunity was given the employees on the second 
shift—your shift—to attend the meeting, did you not? 

The Witness: Yes. 

Mr. Farkas: Will you please state who gave you that 
opportunity to attend? You say an opportunity was given 


120 





(413) 


to you to attend the meeting. Now, who gave you the 
opportunity to attend? 

Mr. Gallucci: I object to that question. 

Mr. Poulton: That certainly is objectionable. 

Trial Examiner: It is proper redirect. Overruled. 

Mr. Farkas: You may answer. 

The Witness: It was worded around the factory there 
that at eleven o’clock we were released, and we could go 
to the union 
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meeting or we could go home. It was just worded there. 
Mr. Farkas: Among the employees? 
The Witness: Yes. 
Mr. Farkas: That you were to be released? 
The Witness: Yes. 
Mr. Farkas: Were you released? 
The Witness: Yes. 
Mr. Farkas: What time? 
The Witness: Eleven o’clock, as I recall. 


* * * * * * * 


Trial Examiner: I think there is one question that is 
not clear in my mind on this election of the committee. 
You testified that you don’t recall anyone saying they 
weren’t going to vote, as I recall, but I don’t think 
anyone has asked 
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you whether or not Mr. Schwartzmiller indicated that 
everybody could vote or only certain people could vote. 
What is your memory on that point? Did he indicate 
whether everybody there could vote or did he limit it to 
certain people? 

The Witness: My memory is vague on this, but I do 


121 











(413) 


believe if the girls didn’t have their time trial period in— 

Trial Examiner: Didn’t have their what? 

The Witness: Didn’t have their trial period in, and 
were automatically going to—you see, the company had a 
time trial period that they have the girls work, and I guess 
if they aren’t taken with their work they are automatically 
discharged. 

Trial Examiner : By ‘‘time trial period’’ you mean people 
who haven’t yet become permanent employees? 

The Witness: Yes. 

Trial Examiner: Your impression is that only the per- 
manent employees could vote? 

The Witness: Yes. 


* * * 


Mildred Southwell 


a witness called by and on behalf of the General Counsel, 


being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


Q. (By Mr. Farkas) What is your address, Miss 
Southwell? 
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A. Route 3, Hillsdale. 

Q. Are you appearing here in response to a subpoena? 
A. I am. 

Q. Are you now working? A. Yes, I am. 

Q. Where are you working? A. Bryan Manufacturing at 
Hillsdale. 

Q. When did you first begin to work for Bryan Manu- 
facturing? A. Bryan Manufacturing? December 22nd, 
1953. 

Q. And, have you worked there continuously with the 
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exception of temporary layoffs and so on, have you worked 
continuously since that date? A. Yes, I have. 

Q. That is where you are working now? A. Yes. 

Q. Will you please tell us the exact date, if you know, 
if not the approximate date, when you first learned of the 
existence of the [AM in the plant of the Bryan Manufactur- 
ing Company? <A. It was approximately August 17. 

Q. And will you tell me how you learned of that? A. 
Well, it was on the way to work. I rode with Florence 
Napier, and she told me that the IAM had came in. 

Q. Did she tell you how they came in? A. Well,— 

Mr. Gallueci: Mr. Examiner, I object on this. 
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Trial Examiner: You may have a standing objection to 
this line. 

The Witness: We were on our way to work and she told 
me that we had a union in the shop. I said, ‘‘ Well, what 


union is that?’’ She said it was the International Associa- 
tion of Machinists and I said, ‘‘I never heard of them 
before,’’ and she told me that she had been called into the 
office the day before and it was the first time she had heard 
of it. 

Trial Examiner: What was this person’s name? 

The Witness: Florence Napier. 

Q. (By Mr. Farkas) Now you say your best recollection 
is it was the 17th of August? A. That’s right., 1953. 

Q. 1954? A. 1954, I’m sorry. 

Q. Prior to that time, had you ever heard of the IAM 
discussed in the plant? A. No, sir. 

Q. Prior to that date, had you ever seen any posters or 
hand bills or circulars from the IAM in the plant or about 
the plant? A. No, sir. 

Q. Will you state whether or not any representative of 
the LAM ever approached you and discussed the IAM with 
you prior to that date? A. No, sir. 
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Q. Will you state whether or not any employee in the 
plant, a fellow employee on behalf of the IAM ever dis- 
cussed that union with you? A. No, sir. 

Q. Are you a member of the IAM? A. Yes, sir. 

Q. Can you recall when you became a member? A. It 
was approximately the last of September, 754. 

Q. Will you state why you became a member? <A. Well, 
I understood we had to. 


* * * 


Q. Will you state whether or not you ever signed any 
authorization ecard for the IAM? A. No, sir, I didn’t. 

Q. Will you state whether or not you signed any author- 
ization ecard for any other labor organization during your 
employ there? A. Yes, sir. 

Q. Your answer was what? A. Yes, sir. 

Q. By what labor organization was that? A. UAW-CIO. 
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Q. Do you recall approximately when that was? A. 
About the last of July. 

Q. And, where did you sign that? A. Mary Carter’s 
home. 

Q. Did you know Mr. Schwartzmiller? A. Yes, sir. 

Q. When did you first see Mr. Schwartzmiller? A. I 
had seen him up at the union meetings. 


* * * * * * * * * * 


Q. When was the first time you saw Mr. Schwartzmiller? 
A. I seen him at the union meeting was the first time 
I had seen him. 

Q. And, can you in any way place that date? A. No, sir. 
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Q. Can you state whether or not that was before or 
after August the 17th? A. After. 


” * * * * * 
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Cross Examination 


Q. (By Mr. Gallucci) Mrs. Southwell, you say you 
signed that authorization card for the CIO? A. That’s 
right. 

Q. When did you sign that card? A. Well, I said approx- 
imately the last part of July. 

Q. What year? A. 754. 

Q. What year? A. 1954. 

Q. Are you sure that that card was signed before the 
meeting of August 17th? A. Yes, sir. 

Q. You are sure it was? A. Well. to really swear to it, 
I know it was before, the tenth of August, I know that. 

Q. The tenth of August? A. I know it was before that. 

Q. What makes you think the tenth of August? A. That 
is when they said the contract was signed. 

Q. Who said the contract was signed? <A. That’s the 
way I understood it. I don’t know just— 

Q. Where did you get this information? A. Where did 
I get the information the contract was signed? From the 
girls that were called in the office. 


Q. Have you in any manner ever signified to the com- 
pany your desire to be a member of the CIO? A. Would 
you restate that question, please? 

Q. Have you in any way indicated to the company before, 
at the time of or after you signed that CIO card that you 
wanted to be a member of the CIO? A. No, sir. 
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Q. (By Mr. Poulton) When was the first time you heard 
from the IAM? A. Approximately August 17. 
* ® * * * * * * 
Beverly Hadley 
a witness called by and on behalf of the General Counsel, 
being 
432 
first duly sworn, was examined and testified as follows: 
Direct Examination 
Q. (By Mr. Farkas) Where do you live, Miss Hadley? 
A. Reading, Michigan. 


Q. Are you appearing here in response to a subpoena? 
A. Yes. 
Q. Are you working at the present time? A. Yes. 


Q. Where? A. Fifty Plus Five Corporation, West Unity, 
Ohio. 


Q. Prior to that time, where were you employed? A. 
Bryan Manufacturing Company. 

Q. Can you recall approximately when you first began to 
work for Bryan Manufacturing Company? A. July 6, 
1954. 

Q. And ean you recall how long you worked there? A. 
Until August 17, 1954. 

Q. And, what was the occasion for your employment ter- 
minating or ending at Bryan? A. Layoff. 

'Q. Was that a general layoff or were you the only indi- 
vidual? A. No, there were about twenty-two girls laid 
off at the same time I was. 

'Q. Now, during the time that you were employed at 
Bryan Manufacturing Company, had you ever—will you 
state whether | | 
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or not you had ever been approached by any representative 
of the IAM with respect to organizing or joining? A. 
No, sir. 

Q. Did you—will you state whether or not any employee, 
fellow employee at Bryan approached you on behalf of the 
IAM? A. No, sir. 

Q. Will you state whether or not during the time you 
were employed there you saw any hand bills, posters or 
literature of any kind from the IAM? A. I did not. 

Q. During the time that you were employed there, did 
you have—did you or did you not, will you state whether 
you had occasion to learn of the existence of the IAM 
in the plant? A. I had no occasion. 

Q. When did you first learn that there was a union 
called the IAM in the plant at Bryan Manufacturing Com- 
pany? A. When I reported to work on August 16th, 1954. 


Q. And, how did you learn that? A. Mr. MeFann came 
into the shop and called us girls to the office. 

Q. Let’s go back a bit. You went to work and reported 
as usual? A. Yes. 

Q. What time was that? <A. Four oh five. 
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Q. Four oh five in the afternoon? A. No, four thirty, 
four thirty. 

Q. Approximately then. What shift did you work? A. 
Second. 

Q. Second shift. Now, how long had you been working 
when you saw Mr. MecFann come out, approximately? 
A. About an hour. 

Q. And, then you say you saw Mr. McFann in the plant? 
Now, will you tell us what you saw? A. All I saw was girls 
leaving the working room. 


od * * 
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|Mr. Farkas: All right, I’ll withdraw that. I think the 
point is well taken. Will you tell us, Miss Hadley, what 
you saw? 

The Witness: I saw these girls leaving the working 
room. 

Q. (By Mr. Farkas) All right. Do you know approxi- 
mately how long they were gone? A. I would say the 
biggest share of an hour. 

Q. Who did you see go, wherever they went? A. The 
only person I definitely saw was Jean Edinger. 

Q. With respect to your job, where does Jean Edinger 
work? With respect to your particular duties and the 
things that you do? Where does Jean Edinger work, if 
you know. A. She worked in the back of this room and 
I worked in the middle, so when she walked through the 
room, I would see her leave. 


Q. Now, can you recall anyone else who left the room? 
A. No, sir. 

Q. You previously testified at least she was gone about 
an hour? A. Yes. 
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Q. After that what happened? A. When the girls came 
back, I did not, but others asked. 
* * * * * * * & * * 

Q. Did you have a conversation with anybody that after- 
noon with respect to the JAM? A. Sir, there were lots of 
conversations. 

Q. I speak of any conversation that you might have had. 
A. Yes, but at this time I don’t even remember who with. 
Q. Now, you stated previously that you learned of the 
existence of the [AM that afternoon, did you not? A. Yes. 

Q. Will you tell us how you learned that, whatever it 
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was that you learned? A. Word of mouth, one girl telling 
the other. 
Q. What? A. That we were going to have a union. 
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Q. Do you recall who specifically told you? A. No. 

Q. Do you recall whether or not there was mention of 
any particular union? A. Yes. 

Q. I beg your pardon? <A. Yes. 

Q. What union was mentioned? A. The IAM. 

Q. When—strike that. Have you ever seen Mr. 
Schwartzmiller? A. Yes. 

Q. Will you please tell us when the first occasion was 
in which you saw Mr. Schwartzmiller? A. August 16. 

Q. Where was that? A. In the factory. 

Q. What was Mr. Schwartzmiller doing? A. Talking to 
various girls. 

Q. Did he talk to you? A. No. 


Q. Have you ever attended any meetings of the LAM? 
A. Yes. 

Q. How many? A. One. 

Q. When was that? 
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A. August 17th. 

Q. What time was the meeting? A. Eleven oh five or 
around—eleven in the evening of August 17th. 

Q. Where was the meeting held? A. At the American 
Legion Hall, Reading. 

Q. Did you attend it in its entirety? A. Yes. 

Q. You were present throughout its entirety? A. Yes. 

Q. The entire meeting? <A. Yes. 

Q. Incidentally, who chaired the meeting? A. Mr. 
Schwartzmiller. 

Q. Will you tell us what happened at that meeting? 
Speaking of what you know, what you saw or what you 
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heard? A. Mr. Schwartzmiller read in part, the contract 
and we nominated temporary stewards for our shift. 

-Q. Who did you nominate as temporary stewards for 
your shift? A. Iola Joice and Clay Munday, I believe 
that’s his name. 

Q. Were there any conversations between Mr. Schwartz- 
miller and any employees from the floor? A. Yes. 

Q. While you were present? Can you recall any of those? 

Mr. Gallucci: I object to this, Mr. Trial Examiner. It 
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is pure hearsay. 
Trial Examiner: Overruled. Answer the question. 

The Witness: The conversation between Mr. Schwartz- 
miller and Mrs. Moses is very clear in my mind. 
—Q. (By Mr. Farkas) All right, would you please testify 
as to what that was, indicating who spoke and what each 
said? A. Mrs. Moses asked him who asked the IAM to 
represent us. 

Q. What did Mr. Schwartzmiller say? A. He said, ‘‘I 
was told there were going to be people here that would 
try to break up this meeting.”’ 


*” * * * * 


Q. (By Mr. Farkas) Miss Hadley, during the course of 
your employment at the Bryan Manufacturing Company, 
will you state whether or not you ever signed an authoriza- 
tion card on behalf of the IAM? A. I did not. 
 Q. Will you state whether or not you signed an authoriza- 
tion card on behalf of any other labor organization? A. 
Not while I was employed. 

Mr. Farkas: I see. No further questions. 


Cross Examination 


Q. (By Mr. Gallucci) Miss Hadley, in regard to this 
meeting— 
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Trial Examiner: Speak a little louder, please. 

Q. (By Mr. Gallucci) In regard to this meeting of Au- 
gust 16 which you attended— A. I didn’t say August 16. 

Trial Examiner: I think you’re mistaken on the date. 
She said she attended the meeting on the 17th. 

Mr. Gallucci: I’m sorry. 

Q. (By Mr. Gallueci) Attended meeting August 17 about 
eleven oh five p.m. Those are my notes. I’m sorry, is that 
correct? <A. Yes. 

Q. How many people would you estimate were in that 
room? <A. Thirty-five, forty. 
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Q. To your knowledge, were they all employees of the 
Bryan Manufacturing Company? A. Yes. 

Q. And, to your knowledge, were they all employees of 
the second shift? A. To my knowledge, yes. 

Q. Was there much talking going on during the meeting, 
back and forth between the girls on the floor and—as well as 
the person who was chairman of the meeting? A. Yes. 

Q. Where were you standing in relation to Mrs. Moses? 
A. I was probably just about four chairs away from her. 

Q. Was there anyone else talking in the room while 
Mrs. Moses was talking? <A. No. 

Q. She was the only person speaking? <A. She had 
asked for the floor. 

Q. Everyone else was quict? A. It was quiet, yes. 

Q. Aside from Mrs. Moses asking Mr. Schwartzmiller as 
you put it, who had asked the IAM to represent us, were 
there any direct objections made to Mr. Schwartzmiller’s 
being there that night by anyone on the floor? A. Not 
that I heard. 

Q. Did anyone to your knowledge tell Mr. Schwartz- 
miller that 
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they did not wish to be represented by the IAM? A. Not 
to my knowledge. 

Q. To your knowledge, did anyone tell Mr. Schwartz- 
miller that they wanted to be represented by any other 
labor organization? A. Not to my knowledge. 

Q. You mentioned that two persons were nominated for 
an office of some kind and the name of one I got was Iola 
Joice and the other was who? A. Clay Munday, I believe. 
Munday is his last name. 

Q. Was it made clear to you—let me ask this. Did you 
participate in that vote? A. Yes. 

Q. Was it made clear to you that you were electing two 
members who would act as representatives of the Union 
that Mr. Schwartzmiller represented? 

Mr. Farkas: I’ll object to the question as to what was 
made clear to her. 

' Trial Examiner: I’ll overrule the objection. 


Q. (By Mr. Gallucci) Did you understand, did you under- 
stand that you were electing two representatives who would 
be affiliated with or represent the union that Mr. Schwartz- 
miller was representing? A. Yes, sir. I understood that. 

Q. To your knowledge were there any objections voiced 
to the election of the individuals as— 
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A. No, there wasn’t. 

Q. Strike that last word of mine, ‘‘as.”’ Were there any 
objections to the election of these individuals as officers 
or as representatives of the Machinists? A. No. 

Mr. Gallucci: I have no further questions. 

Trial Examiner: Let me ask one question right along this 
same line so it will be in the record. Do you know whether 
everyone present was permitted to vote in this election, 
or was there any kind of restriction placed? 
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The Witness: I remember no restrictions. 

Trial Examiner: You remember no restrictions. Do you 
remember whether it was by secret ballot or voice vote or 
how it was done? 

The Witness: I do not know. 

Trial Examiner: You do not remember whether there 
were more than two people nominated or not? 

The Witness: There were more than two people nomi- 
nated. I do remember that and I believe we voted by 
raised hands. 

Trial Examiner: Take just a minute and think about that 
and see if you can remember how many people were nomi- 
nated and how the vote was taken. If you can’t, say so. 
If you can, tell us what you remember. 

The Witness: That’s all I can remember. I would say 
five were nominated. 
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Trial Examiner: How many? 

The Witness: Five. 

Trial Examiner: Five, and what is your best memory 
as to how the election was conducted? 


The Witness: Just what I’ve already told you. 

Trial Examiner: All right, proceed. Do you have any- 
thing? 

Mr. Poulton: I have no questions. 

Mr. Gallucci: I was going to pursue your line of ques- 
tioning just a little more to try to test the witness’s 
recollection here. 

Q. (By Mr. Gallueei) Do you reeall—do you have any 
special or outstanding incident in your mind that recalls to 
you that you either held up your hand to vote or stood up? 
A. No. 

Q. Do you recall pieces of paper being formed and torn 
up and names being put on pieces of paper and put in a 
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box or handed up to the Chair? To the best of your knowl- 
edge, of course. A. No, sir. 

Q. Did you vote? A. Yes. 

Q. Do you remember who you voted for? A. No. 


* * * * * * * * 


446 
Edith Wolford 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


Q. (By Mr. Farkas) Where do you live, Miss Wolford? 
A. Route 1, Hillsdale. 

Q. So that everybody is able to hear you clearly and 
there is no problem, will you make your best effort to 
speak good and loudly? A. Yes. 

Q. Are you working at the present time? A. Yes, I am. 
-Q. Where are you employed? A. Bryan Manufacturing 
Company, Reading. 

Q. Can you recall when you first began working there, 
giving the exact date if you can, the approximate date? 
A. July 1, 1954. 

Q. And, with the exception of possibly temporary layoffs 
and so on, have you worked there continuously? A. Yes, 
I have. 

Q. What shift do you work on? A. The second. 

Q. How long have you worked on the second shift? A. 
The entire time with the exception of about two weeks, 
three weeks. 
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Q. Was that at the beginning of your employment? A. 
Oh, probably about two months or a month and we started— 
we shifted over on days and transferred. 
Q. Can you in any way place the month that you worked 
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during the day shift? A. The end of August and Septem- 
ber, I believe. 

Q. Have you ever seen Mr. Schwartzmiller? A. Yes, 
I have. 

Q. Will you please tell us when the first time, when the 
first occasion was that you saw Mr. Schwartzmiller? <A. 
The night that they called the mass meeting, or the meeting 
on the second shift which I believe was the 16th of August. 
I am not definite about that. 

Q. From your testimony then, I take it that you attended 
a meeting at the end of the second shift? A. Yes, we did. 

Q. And, your recollection of that is the 16th of August? 
A. I don’t know, I believe it was on a Tuesday evening. 
I’m not sure of the dates. 

Q. You believe it was on a Tuesday? <A. Yes. 

Q. Miss Wolford, if I tell vou that by reference to a 
calendar of the year 1954 that the 16th of August was on 
a Monday, would that help you refresh your recollection as 
to the date? 

448 
A. Then it was probably the 17th, because it was on a 
Tuesday evening. 

Q. Are you a member of any labor organization? <A. I 
am, the [AM 

Q. When did you first beeome a member of the IAM? A. 
Oh, probably about the end of August. somewhere in there. 

Q. About the end of August? <A. Yes. 

Q. And why did you become a member of the IAM? A. 
Well, because we had to. 

Q. Tam speaking of you, yourself. Just tell me why vou 
became a member. A. Beeause we were told that we had 
forty-five days, thirty or forty-five days, I’m not sure, to 
sign a eard. 

Q. Now, who told you that? A. Mr. Sechwartzmiller. 

Q. And, where did he tell you that? A. At the meeting, 
which would have been August 17th. 
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Q. Now, prior to August 17th, did you attend any meet- 
ings of the IAM? A. No, I didn’t. 

Q. Prior to that date, will you state whether or not you 
spoke to or had been approached by any representative of 
the IAM? A. No, I hadn’t. 
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Q. Will you state whether or not prior to that day, 
August 17th, you had ever been approached or spoken to 
by any employee on behalf of the IAM? A. No. 

Q. Will you state whether or not prior to August 17th 
you had signed any authorization eard on behalf of the 
IAM? A. No. 

Q. Will you state whether or not you had signed any 
authorization card on behalf of any other labor organiza- 
tion? A. No. 

Q. Prior to August 17th, will you state whether or not 
you had ever seen any handbills or posters or circulars or 
literature by the IAM? A. No, I didn’t. 

Q. When did you yourself first know or learn of the 
existence of the IAM in the plant? A. I believe it was 
on—probably would have been August 16th, shortly after 
we came to work, two or three girls from our shift were 
called into the office. 

Q. Just a moment. Let’s stop there. Did you see anyone 
going out of the plant? A. Up into the office? 

Q. Yes. A. Yes, I did. 

Q. Now, you say up into the office. Will you explain 
why you 
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said ‘‘up into the office?’? A. Because they walked through 
the factory up to the office. The office is in the front of 
the building. 

Q. Is there a particular entrance used to go to the 
office? A. Yes, there is. 
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Q. How many entrances are there from the plant to the 
office? A. One that I know of. 

Q. Do you know of your own knowledge whether or not 
it is possible to go from the office to the plant through any 
other entrance? A. Not that I know of. 

Q. Who did you see walking from the plant toward that 
entrance? A. Lillian Shaffer. 

Q. Lillie Shaffer? <A. Yes. 

Q. Did you see anyone else? A. No, not going to the 
office. 

Q. Who if anyone—strike that. Do you know how long 
Lillie Shaffer was gone? <A. Oh, approximately a half 
hour, maybe a little longer. 

Mr. Gallucei: How long was she gone? 

The Witness: Approximately a half hour, if I am not 
mistaken. I don’t remember exactly, but I think it was 
a half hour. 

451 

Q. (By Mr. Farkas) Where does Lillie Shaffer work? 
Doing her work with respect to where you perform your 
duties? A. Where did she, at that time? 

Q. Yes. A. Across the aisle. 

Q. Right across the aisle from you? <A. Yes. 

Q. Do you know of your own knowledge the occasion for 
Lillie Shaffer leaving her work and walking toward the 
office entrance? A. Did I know before? I mean after she 
left? 

Q. No, then. Did you know the circumstances? <A. No. 

Q. All right then, will you please tell us how you learned 
that the [AM was in the plant? A. After the girls returned. 

Q. Now you say ‘‘girls.”? You stated that you saw 
Lillie Shaffer walk out of the room. Now, you mentioned 
the term girls in the plural. Will you state whether or not 
you saw anyone other than Lillie Shaffer coming out? A. 
As they came back to the front room of the factory of the 
part that I work, yes. 
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Q. You did? A. Yes. 
Q. Who did you see come back in the plant? 
Mr. Gallueci: No objection. 
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Trial Examiner: That’s all right, go ahead and answer. 

The Witness: Donna Munger. 

Q. (By Mr. Farkas) Donna Munger. Did you see any- 
one else? A. No. 

Q. All right, will you continue now as to how you learned? 
A. I don’t as to the exact time. It spread rather fast. 
The reason they had been up into the office was because 
there had been a contract signed and we would now have 
a union. 

Q. When you say it spread, what do you have reference 
to? A. I have reference to? Well, undoubtedly one of 
the girls that had been in the office told one girl, then 
this girl told the other and shortly after I heard from a 
girl who had been up into the office. 

Q. Who was that? A. Donna Munger. 

Q. What did Donna Munger tell you? A. Just about the 
same thing I had already heard, that they had called them 
to the office to tell them they were having the contract 
signed. 

Q. You stated, I believe, that you attended that first 
meeting at the end of the second shift? A. That’s right. 

Q. Were you there throughout the entire meeting? A. 
Yes, I was. 

Q. Who chaired the meeting? 
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A. Mr. Schwartzmiller. | 
Q. Was there anyone else present from the IAM? A. No. 
Q. Did you have any conversation with Mr, Schwartz- 
miller at the meeting? A. Not directly, no. 
Q. Was there any conversation between Mr. Schwartz- 
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miller and any employce or any employees at the meeting? 
A. Yes, there was. 

Q. Do you recall who was involved in that conversation? 
A. Oh, yes. The most outstanding one was Mrs. Moses and 
Mr. Schwartzmiller. 

Q. Do you recall the subject matter of that conversation? 
A. Well, when Mr. Schwartzmiller was asked how he was 
able to come and sign a contract without us knowing about 
it or how he— 

Q. I beg your pardon. He was asked what? A. When 
Mrs. Moses asked him how he got to that, how he was 
there—the best I remember is he said, ‘‘ You don’t pass up 
a good opportunity when you see one or when you have 
one.’ 

Q. Was there anything further said? A. Not to my 
knowledge. 

Q. Was there anybody else that had any conversation 
with Mr. Schwartzmiller that you can recall? A. Perhaps 


maybe asking him to read the contract, but I don’t 
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remember anything definite. 

Q. Do you recall that? A. Yes. 

Q. Who asked him that? A. Maryalice Mead. 

Q. Do you recall what Mr. Schwartzmiller said? A. 
Well, he was very reluctant to read the contract. I mean, 
he wanted to read what parts he wanted to read. 

Mr. Gallueci: I object. 

Mr. Poulton: I objeet to this. 

Trial Examiner: Just tell us anything you can remember 
what Mr. Schwartzmiller said when he was asked. 

The Witness: He said that the place would have to close, 
that we didn’t have much time, so that in the short period 
of time if he—it would shorten the period of time if he 
didn’t have to read all the contract. 
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Q. (By Mr. Farkas) Do you recall anything else that 
oceurred there at that first meeting? A. Nothing outstand- 
ing, no. 

Q. Have you now told us everything that you can recall? 
A. Yes. 

Q. Can you recall whether or not there was any election 
of officers or any other? A. Oh that, yes, definitely. 

Q. All right, do you recall what that was about? Will 
you tell us that, please? 
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A. He told us that we would elect two members, two em- 
ployees from our shift to represent us, so therefore, we 
nominated four people, I believe. 

Q. Do you recall who they were? A. Donna Munger, 
Clayton Munday, Iola Joice and Maryalice Mead. And 
then, we voted by secret ballot and Iola Joice and Clayton 
Munday were elected. 


Q. Your recollection is that you voted a secret ballot? 
A. Yes. And, at that time that was the night I believe—I 
don’t know the exact amount, but some girls were laid off 
on the second shift, but they attended the meeting and were 
told that they could vote, although they were no longer 
employees, but they also voted. 


* * * * 


‘ross Examination 


Q. (By Mr. Gallucci) Now Miss Wolford, when were you 
employed at Bryan? A. July 1, 1954. 

Q. About sixteen months ago? A. Yes. 

Q. That meeting of August 17 to which you refer at 
which Mr. Schwartzmiller read, as you stated, *‘part of 
the contract,’? do you remember him reading to you the 
section that dealt with employees having to become members 
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forty-five days after they were employed and forty-five days 
after the contract was signed? A. I don’t know whether 
he read it from the contract. I remember he discussing 
that and explain. 

Q. You remember that it was discussed and explained? 
At that time, did you object to that particular clause in 
the contract? A. No, I didn’t. 

Q. To your knowledge, and you state you were there 
from the beginning of the meeting to the end, is that 
correct? A. Correct. 

Q. To your knowledge, did anyone else there in the hall 
object to that particular provision having to become mem- 
bers? A. They might have voiced their opinion among 
themselves, but 


458 
not to the Chair. 

Q. To your knowledge, did you hear any of that, any 
of those remarks addressed to the Chair? A. Not to the 
Chair, no. 

Q. Were any of those remarks addressed to you? A. 
Maybe not directly to me, but around me so that I could 
hear them. 

Q. To you? And, what was the gist of these remarks? 
A. They didn’t understand why we had to have a union. 

Q. Is that why you had to have a union? A. A union. 

Q. Any union? A. Any union. 

Q. I see. In other words, are you saying that the objec- 
tion was not to the TAM, but to any union? <A. You could 
take it both ways, any union or why this union was coming 
in, why we had to join this union. 

Q. Yes. Do you remember any specific person voicing 
that particular objection? <A. Yes. 

Q. Who? Margaret Hatfield. 

Q. What did she say? A. She didn’t like the idea of a 
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union coming in, of us having no choice and that we had 
to accept it. 


* *” * 


Q. (By Mr. Gallueci) You stated that Donna Munger 
told you that a contract had already been signed? Isn’t 
it a fact that Donna Munger did not say that a contract had 
been signed and that nothing at all was mentioned about 
signing it? Isn’t it a fact that she told you that? A. 
Not to my knowledge, it isn’t. 

Q. Isn’t it a fact that she told you that there was a 
contract in there proposed to which you people would go 
to a meeting to discuss? 

Mr. Farkas: Now I object to that. 

The Witness: That is not my understanding, no. 

Trial Examiner: Overruled. 

Q. (By Mr. Gallucci) You remember the exact words? 
A. No. 

Q. You don’t remember the exact words. This is about 
sixteen 
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months ago or about fourteen months ago, is that correct? 
A. Yes, sir. 

Q. You don’t remember her exact words? A. No, she 
wasn’t addressing me personally. She was talking to 
the group. 

Q. She wasn’t talking to you personally? A. No, I 
didn’t say she was. 

Q. How far from you was she standing? A. Perhaps two 
feet away. 

Q. And, she said something about a contract? A. Had 
been signed, yes. 

Q. You keep repeating that Miss Munger said that a con- 
tract had been signed. Now, is it your word under oath 
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that those were her exact words, ‘‘a contract had been 
signed?’’? A. Well then, I’ll change it; that was my im- 
pression. 

Q. As a matter of fact, you don’t recall her exact words, 
do you? A. No, I don’t. 


466 
Redirect Examination 


Q. (By Mr. Farkas) Just a question or two, Miss Wol- 
ford. In so far as you yourself are concerned, would you 
please tell us once again what you understood Miss Munger 
to have told you 
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with respect to the—what occurred in the office after she 
came out? 
Mr. Gallucci: I think I am going to object to this, going 


into this again, because I think that the witness’s testimony 
was abundantly clear as to her impressions of what 
happened. 

Trial Examiner: Objection is overruled. Tell us to the 
best of your memory. 

The Witness: To the best of my memory, shall I tell the 
impression I received? 

Trial Examiner: Tell us as best you can the substance 
of what she said, even though you can’t say word for word 
she said exactly this, what is your best memory of what 
she said? 

The Witness: That they had been called into the office 
and that there had been a contract signed and that we 
would be having a union meeting or a meeting following, 
that night. 
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Recross Examination 


Q. (By Mr. Gallucci) You stated that your impression 
was that Donna Munger said, and I think I quote from your 
testimony, ‘‘They’d been called into the office and that a 
contract had been signed and that there would be a meet- 
ing?’’ <A. Yes. 

Q. Now, are you giving us—strike that, please. Would 
you state, or would you assert those words, ‘‘A contract 
had been signed?’’ A. He told me to say clearly to the 
best of my knowledge. 
~ Q. Will you please answer my question? I heard fully 
well what Mr. Trial Examiner asked you to say and I am 
asking a different question. Do you recall the question | 
asked? <A. Yes. 

Q. The question was this: Would you assert that the 
words that came from Donna Munger’s mouth and lips 


were, ‘*A contract had been signed?’’ 
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A. To the best of my knowledge, yes. 

Q. Those were the words that came from her lips? 
Maybe not the exact words. 
| Q. As a matter of fact, you ean’t recall her using 
word ‘‘signed,’’ you are giving us your impression? 
That’s what I was told to. 

Q. Is that correct? A. Yes. 

Q. Do you recall her using the word ‘‘signed?’’ A. Yes, 
I do. To the best of my knowledge, I do. 
- Q. Who did she say had signed the contract? A. She 
didn’t. 

Q. She said that a contract had been signed? A. That’s 
right, yes. 
~ Q. By whom? A. By whom? It was taken for granted, 
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Bryan, the same as what she had said, they had been up in 
the office. Who else would the contract have been signed by? 
Q. So by the fact that they were up in the office, you 
were also assuming that a contract had been signed? A. 
By her conversation, yes. 
Q. And again I ask you, would you state under oath— 
Trial Examiner: The witness is under oath. Now, you 
have said that about six times. We all know— 
Mr. Gallucci: It seems to me, Mr. Trial Examiner, this 
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witness from the beginning has been very definitely stating 
that the other employees came out and said that a contract 
had been signed and I intend to discredit this witness. 

Trial Examiner: I don’t think you need to keep using 
the term ‘‘under oath,’’ all the time. She’s under oath. 
Let me advise you that you took an oath. You know that, 
don’t you? 

The Witness: Yes. 

Trial Examiner: And, you’ve been under oath the entire 
time and counsel doesn’t need to use that phrase. Proceed. 

Q. (By Mr. Gallucci) Let us get one thing clear here, 
you are testifying of a personal impression, the total 
subject matter of the testimony, or are you testifying to 
the words used? A. I am testifying to the fact of what 
I clearly remember, my impression, yes. 

Q. Your impression of the words used or of the subject 
matter? A. Perhaps. Maybe it would suit you better if 
I said subject matter. 

Q. It would suit me very well if you would just get to the 
truth. A. I’m telling you what I remember. 

Mr. Farkas: Mr. Examiner: I submit this witness has 
done her very level best to answer his questions as 
to what she ‘ 
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recalls of the conversation. Now, this persistent question- 
ing along the line is so that the witness is completely con- 
fused, I think, is in high disregard of the witness’s rights. 

Mr. Gallucci: I don’t thing this witness is confused. 

Trial Examiner: Ask your question. 

Q. (By Mr. Gallucci) Again, Miss Wolford, irrespective 
of how you feel your answers would suit me, that is not 
the point. A. I told you. I don’t know what else you 
want me to— 

Q. I want you to state whether or not during the course 
of your testimony and the testimony more specifically 
dealing with what Miss Munger is alleged to have said, are 
you testifying that those were her exact words, or are you 
testifying that that was your impression of what was said? 
A. When I testified to the fact that I heard Donna Munger 
say there had been a contract signed, I was asked, I had 
heard about that and when I said that I didn’t definitely say 
those words came— 

Mr. Gallucci: May I eut in here, Mr. Trial Examiner? 

Trial Examiner: Let the witness answer your question. 

The Witness: I’m trying to explain. 

Mr. Gallueci: She wasn’t answering my question. I’ve 
tried to make it very clear. 

Trial Examiner: I’ll overrule you and let the witness 
finish her answer. Now, go ahead and answer that question. 
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The Witness: Shall I start from the beginning again? 

Trial Examiner: Yes. 

The Witness: All right, when I was asked what happened 
in the office, I said I remembered that there had been a 
contract, Donna Munger saying there had been a contract 
signed. Someone asked me, ‘‘Are you sure those were her 
exact words.’’ I was giving to the best of my recollection 
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what I had heard and that still to my knowledge, is what 
I had heard. 

Q. (By Mr. Gallucci) I am going to repeat. You see, 
now there is a very definite distinction between what a per- 
son has heard generally or between what a person very 
distinctly remembers hearing. The words in the context 
in which they were used. Again my question to you Miss 
Wolford, was this— 

Mr. Farkas: Mr. Examiner. 

Q. (By Mr. Gallueci) Do you remember and are you 
testifying as to a general impression of what was said, or 
by your testimony, are you trying to impute those words 
as having come from the lips of Miss Munger? Did you 
get the two alternatives I gave you? A general impression 
of what was said or— A. I heard. Is that an impression 
when you hear something? 

Q. I’m asking you. I don’t think we want to play with 
words. I put it very simple and very basie. 

Trial Examiner: Well Mr. Counselor, I’ve been patient 
listening to this; now wouldn’t you concede as a matter 
of fact, that there is a third possibility, a person can either 
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remember the words exactly or have only a general im- 
pression or have a fairly good memory, a relatively accu- 
rate memory that may not repeat the words in detail? 
Don’t vou think there is a third possibility there? 

Mr. Gallueci: I suppose if we go into degrees of possi- 
bility we could shave it down to five or six. 

Trial Examiner: All right, you are insisting this witness 
accept one or the other of two possibilities which I think 
are the extremes. 

Q. (By Mr. Gallueci) Miss Wolford, can you remember 
any other conversations you had that day with anybody 
relating to the specific contract in question? <A. Yes. 
There was a good deal of conversation going on. 
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Q. Yes. Asa matter of fact, there was a lot of conver- 
sation going around that day and that night, is that correct? 
A. That’s right. 

Q. Now, regarding these conversations that took place 
right there in the plant at or about the time these girls 
as you testified returned from the office, do you remember 
any other conversations clearly enough to quote them word 
for word? A. Not to quote them word for word, no. No 
one remembers that closely, but to give you a very good 
idea of the conversations, yes. 

Q. I see. And, is that what you are doing when you 
testify as to what Miss Munger said? 
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A. Yes. I think I have a fairly good memory, yes. I mean, 
I ean remember that conversation as well as two or three 
others. 

Q. You’re giving me a good idea as you said in your 
own words, as to what went on? A. Yes. 


*” * * * * 


Myrtle Long 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
Q. (By Mr. Farkas) What is your address, Mrs. Long? 
A. Route 1, Quincy. 
488 


Q. Are you here in response to a subpoena? A. Yes. 
Q. Are you employed at the present time? A. Yes, 
I am. 
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Q. Where are you workiny? A. Bryan Manufacturing 
Company, Reading. 

Q. And, approximately when did you begin working at 
the Bryan Manufacturing Company? A. On the Wednes- 
day before the Fourth of July of last year. It would be 
about the 29th of June. 

Q. And, since that date, have you worked continuously 
with the Company with the exception of temporary layoffs 
or illnesses? A. Yes, I have. 

Q. Have you had any periods of absence? A. I had a 
two week’s leave of absence. 

Q. Other than that, have you worked continuously? 
A. Yes. 

Q. Are you now a member of any labor organization in 
the plant? A. The JAM. 

Q. When did you become a member of the IAM? A. On 
the 16th of August of last year. 

Q. 1954? A. Yes. 
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Q. Do you know Mr. Schwartzmiller? A. Yes, I do. 

Q. Will you please tell us the first time you saw Mr. 
Schwartzmiller? A. On the 16th of August of ’54 when I 
went into the office. 

Q. Prior to that date, did you ever see Mr. Schwartz- 
miller? A. No. 

Q. Prior to August 16th, will you state whether or not 
you have ever been approached by any member of the IAM? 
A. No, I haven’t. 

Q. Will you state whether or not you have ever been 
approached by any employee at Bryan on behalf of the 
IAM? A. No. 

Q. Will you state whether or not prior to that date you 
had ever seen any handbills or posters or literature of any 
kind mentioning the IAM? A. No. 
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Q. When was the first time that you knew or heard of 
the IAM being in the plant? A. On the 16th of August. 

Q. What shift do you work on, Mrs. Long? A. The 
second. 

Q. Will you please tell us how you learned of the IAM 
being in the plant on that date? A. Why, a group of five 
girls were called into the office. 
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Q. Who were those girls, if you know? A. Yes, there 
was Donna Munger, Thelma Rooks, Jean Edinger, and 
myself, there was five of us, Lil Shaffer. 

Q. And, what occasioned your being in the office that 
date? How is it that you were in the office? A. Why, 
a girl, I don’t remember who, came and got me at work. 
I was the last one picked up. The rest of them was wait- 
ing out in the aisle. I went in, I was told to go in. 

Q. The girls that you named were waiting in the aisle? 
A. Yes. 

Q. This was on the second shift? A. Yes. 

Q. About what time? A. Well, we went to work about 
4:35. We worked just about an hour, approximately. 

Q. And, would you tell me who went into the office? A. 
Who went into the office? 

Q. Yes. A. We all did. 

Q. You five girls? A. Yes, and Mr. McFann was— 

Q. Did you have a conversation with Mr. McFann before 
you went in? A. I didn’t talk to him, but he was, I guess 
he was addressing to all of us, he said, ‘‘Don’t be afraid 
girls, you’re not going 


491 


to get bawled out,’’ and that’s all I know. 
Q. You then went into the office? A. Yes. 
Q. Who was there when you got there? <A. Well, 
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Schwartzmiller was in there and I don’t remember who else. 

Q. Do you know—well, strike that. Do—can you state 
whether or not there was any individual or individuals from 
the company, any members from the management present 
in the office when you were there? A. Why, Westbrook 
introduced Schwartzmiller. 

Q. Mr. Westbrook was there? A. I don’t recall whether 
he came in after us girls did or whether he was setting in 
there. 

Q. I see. Was there anyone else there from the com- 
pany? A. I believe he was the company lawyer. 

Q. Who would that be? Do vou know who that would 
be, what his name was? <A. No, I don’t know what his 


name was. 

Q. Will you tell us what happened while you were in 
there? A. Well, they explained— 

Q. Who is they? Well, what was the first thing that 
happened? A. Mr. Westbrook introduced Schwartzmiller 


to us and said he was from the TAM, and that thev had 
came in and that something was signed on the table, I 
believe it was an agreement between 
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the company and the Union, and that he would explain 
to us the basic facts in the contract and any changes we 
wished to be made, why, could be gone over later. 

Q. Now Miss Long, would you please tell me the occasion, 
if you know, for being one of these girls selected to go 
into the office? A. Well, I didn’t know at the time when 
I went in why I was chosen, but the question came up 
later on. 

Q. You mean in the meeting? <A. No, after the meet- 
ing was over, among the girls. They had the idea 1 
guess, that it was—the way they expressed it, it was all— 

Q. When you say ‘‘they,’? who are you speaking of? 
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A. The girls, that it was all cut and dried and that we 
were put in there to run the thing. So, the question was 
put to McFann and he explain that he chose the names 
from random down the list of the time cards. 

Mr. Poulton: I’m going to object to the answer and 
move it be stricken. It is clear hearsay unless the witness 
shows that she heard the statement by McFann. 

Trial Examiner: Did you hear McFann make that state- 
ment? 

The Witness: Yes. 

‘Trial Examiner: Tell us just where that occurred and 
when that occurred? 

The Witness: You mean when he said that he and the— 
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Trial Examiner: Yes. 

The Witness: It was outside the office door. 

Trial Examiner: Was this before you went in or after? 

The Witness: After, and he was trying to clear up how 
us girls happened to be the ones chosen to go in there to 
show that there was no partiality taken through the girls. 

Trial Examiner: Was this right after you came out, 
or sometime after? 

The Witness: It was sometime afterwards. 

Q. (By Mr. Farkas) What did Mr. McFann say? A. 
He said they had been chosen at random and that he had 
tried to get a girl from each department to be chosen 
to go in. 

Q. Now, getting back to the—that portion of the meet- 
ing with respect to Mr. Schwartzmille, what if anything 
élse did Mr. Schwartzmiller or any representative of the 
company say while you were there? 

Mr. Gallucci: May I have an objection to this entire 
line? 

Trial Examiner: You may. 
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Q. (By Mr. Farkas) What else did Mr. Schwartzmiller 
tell you girls, if anything? 

Trial Examiner: Well, let me try to get something 
clear in my mind. Has the witness testified about any- 
thing that Schwartzmiller told her, or has she testified 
only about what Westbrook told her and was Westbrook 
still in the office when Schwartzmiller was there? I would 
like to have that a little 
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more clearly. 

Mr. Farkas: All right. 

Q. (By Mr. Farkas) Miss Long, would you tell us just 
exactly what was said in the office there and by whom? 
Start at the beginning again. A. Well, I couldn’t tell you 
exactly what was said, because the basic parts of the con- 
tract were read to us and— 

Trial Examiner: Can you remember who spoke first, 
what was said? 

The Witness: Well, the entire conversation was mostly 
Schwartzmiller reading the parts of the contract. 

Trial Examiner: Did anybody say anything before 
Schwartmiller started speaking? 

The Witness: Only when he was introduced. 

Trial Examiner: Who introduced him and what was 
said at that point? 

The Witness: Westbrook. 

Trial Examiner: What did Westbrook say to you then? 

The Witness: Why, he introduced him as from the LAM. 

Trial Examiner: Did Westbrook say anything other 
than that? 

The Witness: Not to my knowledge. 

Trial Examiner: Did Mr. Westbrook stay there or leave 
or what happened? 

The Witness: I don’t remember whether he left or 
stayed, 
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but he was pretty much left out of the conversation from 
then on. 

Trial Examiner: You don’t remember whether he was 
there? 

The Witness: No. 

Trial Examiner: Do you remember if he stayed? 

The Witness: Wait a minute, we have two days there. 

Trial Examiner: You are talking about which of the two 
davs? The first or the second? 

The Witness: The first. Now, on that first day I 
couldn’t tell vou whether they stayed or left. 

Trial Examiner: Do you know whether McFann ever 
came in or stayed in the hall? 

The Witness: I can’t say whether he ever came in. 

‘Trial Examiner: After Westbrook introduced Schwartz- 
miller, you can’t remember whether he stayed or left, and 
you can’t remember whether the attorney stayed or left, 
is that true? 

The Witness: No. 

Trial Examiner: Can you remember anybody talking 
after that except Schwartzmiller and these five girls? 

The Witness: No, I can’t. 

‘Trial Examiner: All right, go ahead now, tell us what 
Schwartzmiller said after he was introduced. 

The Witness: Well, it was all—he read parts of the 
contract. It was as he said it, a temporary—parts which 
could be changed or altered in the future and what would 
be to 
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our advantage in the contract and like getting a raise. It 
was more or less parts that caine out of the contract. 


* ” »* * * * * * * 


Q. Are you a member of the IAM? A. Yes, I am. 


154 





(498) 


497 


Q. When did you become a member? A. On the 16th. 
Q. When on the 16th that you can recall did you become 
a member? A. When I was in the office. 


* * * * * * * al * * 


Q. (By Mr. Farkas) You testified previously to a meet- 
ing in the office where there were approximately five 
girls and that you were, and Mr. McFann spoke to you 
five before you went in. Do you recall that? A. Yes. 

Q. Can, you tell us whether or not this meeting of which 
you signed the card was the same meeting or a different 
meeting? 
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When did it occur? A. That was the same one on the 
16th. 

Q. It was the same meeting? A. Yes. 

Q. Now, can you recall whether or not—strike that. Can 
you recall who was present at the time you became a 
member at this meeting? A. Well, Schwartzmiller is the 
only one that I really remembered. 

Q. All right. Now, what if anything was said or what 
if anything occurred at the time you became a member 
in the office? A. Mr. Schwartzmiller said that as long as 
we was in there, we might just as well be among the first 
to sign the ecards. 

Q. Did anybody say anything to that? A. No, we signed 
them, 

Q. Miss Long, would you please tell me insofar as you 
personally were concerned, why did you sign? 

Mr. Gallueci: May I object to this, Mr. Trial Examiner? 

Trial Examiner: You may. I’ll overrule your objection. 

The Witness: Well, I signed because I felt I had no 
other choice. They said the agreement had been signed 
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on the tenth and as long as it was in and I intended to 
work there, I might just as well sign too. 

Q. (By Mr. Farkas) And, would you tell us, explain 
the details of how you signed that membership card? 
Where did you get it, for example? 
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A. Well, the membership cards were passed out by 
Schwartzmiller. 

Q. And, they passed one out to you, is that true? A. 
Yes. 

Q. Did anyone else get any? A. We all signed them, 
all five of us girls. 


* | * * * * * * * * * 


Q. Prior to that day in the office, which you say was the 
16th of August, will you state whether or not you had 
ever signed any authorization card on behalf of the IAM? 
A. No, I didn’t. 
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Q. What happened, is there anything further that oc- 
curred in that meeting? A. No. 

Q. You stated previously that you signed a membership 
ecard? <A. Yes. 

Q. Do you recall whether or not there was any discus- 
sion or conversation with respect to any other documents? 
A. Well, there was conversation of the papers we were to 
sign, but I couldn’t tell you what was said, because we 
didn’t go into that until the future day. 

Q. Will you state whether or not there was anything 
else signed that day, or was it just the membership cards? 
A. To the best of my knowledge, it was just the member- 
ship cards. 
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Q. (By Mr. Farkas) What is your next recollection of 
what happened after this meeting broke up? A. Well, 
we went back to work and we got pretty well rode over 
by some of the girls out there. 

Q. When you came out of the office you testified pre- 
viously 
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there was some conversation with Mr. McFann, did you 
not? A. Yes. 

Q. Who was present during that conversation? A. There 
was quite a few girls gathered around. 

Q. You mean in addition to the five who were in there? 
A. Oh, yes. I couldn’t state exactly who they all were. 

Q. And, who was the conversation with? A. MeFann. 

Q. And, who else? A. It was just him and the girls. 

Q. What was the subject of the conversation? A. Of 
how the girls were picked out in the office. 

Q. Do you recall what that conversation was? A. Well, 
he was asked about how we were getting to—that was 
the answer he gave, we were chosen at. random. 


* me * * * * * * * * 
Q. (By Mr. Farkas) Miss Long, where did this con- 
versation take place? A. Between the time clock and the 
office door. 
Q. All right, and who was present, that is? <A. Mr. 
McF ann and myself and I believe Donna Munger was there, 
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and several other working girls from the shop. 

Trial Examiner: Motion to strike is denied. 

Q. (By Mr. Farkas) Now, going back to the meeting 
for just a moment, do you recall whether or not there 
was any discussion during the course of the meeting with 
respect to the IAM’s being in the plant as a Union? A. 
No, I don’t. 
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Q. Do you recall whether there was any conversation or 
statement by Mr. Schwartzmiller as to how the IAM was 
there or why the IAM was there? A. I don’t think they 
explained why they were there. 

Q. Now, you mentioned a second meeting or another 
meeting in which you were in the office. Is that correct? 
A. Yes. 

Q. When was that? A. The next afternoon. 

Q. Was that during your shift, your second shift? A. 
We came in early. 

Q. Do you recall when that was? A. It was after dinner, 
either one or two o’clock. 

Q. And, who told you to go in the office? A. Well, we 
were told the day before that we were to come in early 
the next day and discuss the finer points of the contract. 

Q. Who told you that? A. Schwartzmiller. 


503 


Q. So the next day you went into the office? A. Yes. 


Q. Who else was present? A. Well, the company lawyer, 
Westbrook and there was several others there and I hadn’t 
worked there too long and I didn’t—they all looked alike 
to me. 

Q. All right. Now, how did that—was there any con- 
versation that day or during the time that you were in 
there? A. Yes, there was conversation over the contract. 

Q. Miss Long, I am going to hand you what has been 
received in evidence as General Counsel’s Exhibit No. 3. 
This consists of three parts, so to speak, one part con- 
sisting of eleven pages at the end of which page eleven 
there appears two signatures, one Mr. Adams, Vice Presi- 
dent and one, Mr. V. I. Schwartzmiller.. Then another part 
entitled ‘Exhibit B,’’ which consists of two pages signed 
by Bryan Manufacturing Company and by International 
Association of Machinists and under that name of the 
Union, there appears six signatures and the date of this 
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is September 2nd. Then there is a third portion of this 
exhibit which is marked ‘‘Exhibit A,’’ which consists of 
two pages and on the second page it is dated August 17th 
and there appears a number of signatures there, one, on 
behalf of the company signed by Mr. Adams, one on be- 
half of the International Association of Machinists, signed 
by Schwartzmiller and a number of signatures, about four- 
teen under the heading, ‘‘Tem- 
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porary Bargaining Committee for Reading Plant.’’ Righi 
now, will you look at these three portions and tell me 
what if any portion of that was the subject of this meet- 
ing? You mentioned that there were parts of the contract 
taken up. A. What was that question? 

Q. Have you examined those? <A. Yes. 

Q. What if any portion of those documents was dis- 
cussed or taken up or the subject of that second meeting 
that you were at? A. There was portions of all of these 
with room at the bottom for names to be signed and we 
signed several. I signed this one here, that’s my signa- 
ture, but it wasn’t signed at the time. 

Q. I beg your pardon? 

Trial Examiner: You are pointing to the last page of 
the document. Your signature is on the last page, is it? 

The Witness: Yes. 

Q. (By Mr. Farkas) Would you look at that last page 
again and would you read the date on that? There are 
two dates apparently on there. What are those two dates? 
A. Well, there is August 10, 1955— 

Q. I beg your pardon? I didn’t hear that. August 10, 
1955 and what is the other date? A. August 17, 1954. 


505 


Q. And, do you recall the date on which you signed? 
A. Yes. 
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Q. What date was that? A. August 17th, 1954. 

Trial Examiner: Let me see the document, please. I 
think that the document will show that the date on the 
top of this last page is actually a part of the sentence 
which comes over from the page before. From the con- 
text, it is clearly referring to an earlier document. 

Q. (By Mr. Farkas) Do you see that, Miss Long? In 
any event you are satisfied with the date, that it was the 
17th? A. Yes. 

—Q. All right. Now, will you look at that portion of the 
contract marked Exhibit B and what is the date appearing 
on there? 

Mr. Poulton: I’m going to object to this. I believe 
the document speaks for itself. It is in evidence. 

Trial Examiner: What is the reason? 

Mr. Farkas: I want to get this witness’s recollection 
clear so she knows exactly what went on, what she signed 
and what she didn’t. I think if she looks at the document 


and familiarizes herself, it will assist her. That is my 
only purpose. I’m not trying to attack the dates appear- 
ing. 

Q. (By Mr. Farkas) Can you tell me after looking at 
that whether or not you signed that portion of the con- 
tract? 
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A. No, I didn’t. 

Trial Examiner: That is the portion marked ‘‘B’’ and 
is dated September 2, is that correct? 

Mr. Farkas: September 2, that is correct. 

Q. (By Mr. Farkas) Now, having examined these por- 
tions of the contract, can you tell us what occurred dur- 
ing the meeting of August 17th when you were present 
and signed that one portion which you say that you have 
just testified that you had signed? Who was present from 
the Union? A. Schwartzmiller. 
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Q. Was there anyone else present? A. Not from the 
Union. 

Q. All right. Who was present from the Company, if 
you can recall? A. The two I recall are the company 
lawyer and Westbrook. 

Q. Now, was there any conversation with respect to the 
portion of the contract which you signed? A. No, the 
portion we signed was the portion they read off or they 
didn’t read it completely, they explained it to us, what 
was in there and we signed the sheets that they were on. 

Q. Well, how—what occasioned your signing? Who told 
you to sign, if anyone? A. The—Schwartzmiller. 

Q. What did he say? A. Well, they spread the sheets 
out and there was more than one, 
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and said we were to sign them and, ‘‘sign them.’’ 
Q. Prior to this date, August 17th when you were 


present in the office there and signed that portion of the 
contract, did you have any meeting among the girls who 
were in that office, either with Mr. Schwartzmiller or with- 
out Mr. Schwartzmiller? A. Only that first time we was 
called in the office was the first time I seen him and that 
next day was the second time I ever seen him. 

Q. Now, did you have any conversation among your- 
selves, you girls, with respect to the contents of the docu- 
ments which you signed? A. No. 

Q. Was there any discussion as to why you were sign- 
ing that? A. No. 

Q. Did anything else occur at that meeting, if you can 
recall? A. Such as? 

Q. I don’t know. I am asking you whether anything 
else occurred? <A. Well, there was a lot that occurred. 

Q. Will you tell us? A. If I knew specifically what—I 
don’t know. 
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Q. I don’t know. I am asking you whether anything 
else occurred. I wasn’t there. I am asking you what 
occurred if you can recall with respect to the matters you 
were discussing. A. We went into the office and signed 
the papers and that was about it. 
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Q. How long were you in there? A. We was in there, 
well, it seemed like about two and a half hours. 

Q. All right. Now my question was, is, was there any 
explanation as to what this was all about, what you were 
in there for and what you were to do? Let me ask you 
this question, Mrs. Long, did you know why you were 
there? Did you know then why you were there? A. Yes, 
we knew the day before. They told us the day before. 

Q. What was the reason for your being there? A. We 
were there to sign the papers for the Union. 

Q. Prior to this time when you were in the office, you 
say that there was no discussion among the employees 
as to the contents of those papers? A. No. 

Q. Was there any conversation between Mr. Schwartz- 
miller and you individually or as a group as to the pros 
and cons as to what that portion of the contract contained? 
A. No. 

Q. Will you state whether or not prior to the time you 
affixed your signature to that, whether or not you had 
ever seen that portion of the document—of the contract 
before? A. No, I had never seen it. 

Q. Now, did you as a member of the TAM attend any 
meetings, that is, employee meetings I am speaking of 
now? 


509 


A. Yes, I believe I did, 
Q. Do you recall when that was? A. I remember be- 
ing to the meeting where they elected Iola Joice. 
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Q. All right, do you recall what time of day that was? 
A. It was after work. 

Q. And, I believe you testified you worked the second 
shift? A. Yes. 

Q. That would be sometime in the evening, would it not? 
A. Yes. 

Q. All right, can you approximate the time? A. Well, 
I believe we were off about an hour early, that would be 
about midnight. 

Q. Where was the meeting held? A. Up to the lodge 
hall in Reading. 

Q. And, approximately how many people were there as 
nearly as you can recall? A. Well there was—I should 
say there was at least thirty-five. 

Q. All right. Who chaired the meeting, if you can re- 
call? A. I believe Schwartzmiller did. 


Q. Were you there during the—throughout the entire 


meeting? A. Yes. 


Q. Did you in any way participate in discussing any 
matters during the course of the meeting? 
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A. No. 

Q. Do you recall whether or not there was any conver- 
sation between Mr. Schwartzmiller and any employee from 
the floor? A. There was several conversations, but I didn’t 
pay too much attention to any of them. 

Q. Do you recall whether or not there were any member- 
ship cards signed that night? A. I don’t recall whether 
there were any. 

Q. Well, what took place? After Mr. Schwartzmiller 
called the meeting to order, what happened as nearly as 
you can recall? A. Well, the nearest I recall was they 
wanted to read just a portion— 
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'Q. Who is ‘‘they?’? A. Well, Schwartzmiller, of the con- 
tract, and some girl yelled out and said, ‘‘Read it all.” 
Q. Who was that, do you know? A. I don’t know. 
Q. All right. What did he say? <A. As far as I know, 
he read it all. 
Q. Is there anything else that occurred? A. Just the 
election with Iola and Clay Munday. 
Q. Have you now told us as nearly as you can recall, 
what took place there? A. Yes. 
Q. And, to the best of your memory without me refresh- 
ing your 
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recollection, you have now related what occurred there? 
A. Yes. 

Q. Can you recall, Miss Long, whether or not there was 
any conversation between Mr. Schwartzmiller and Miss 
Moses? A. I can’t recall, because I didn’t know hardly 
any of the girls at the time, being new at the shop. 


* * * * * 


Cross Examination 


Q. (By Mr. Gallucci) Miss Long, regarding the conver- 
sation that took place, I think you said either before or 
after you went into the office to that first meeting of 
August 16th you quoted Mr. McFann as having made 
some explanation as to why you were there? A. Yes. 

Q. Do you recall specifically who, whether anybody made 
a request as to—for information as to why you girls had 
been called in? A. Because it was a request, but I don’t 
know who made it. 

Q. You don’t remember who made it? A. No. 

Q. Do you remember what the question was? A. I don’t 
remember the complete question, but it all added up to, 
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they wanted to know how they were chosen and I was one 
of those chosen. 

Q. Now, when did this take place? Before or after? 
A. After. 

Q. After you had left? A. We had left and resumed 
work. This was later on. 
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Q. How much after the meeting? A. Well, I should 
judge that it was around supper time. 

Q. And, how did Mr. McFann happen to he there, do 
you know? A. I don’t know how he happened to be there. 

Q. He was there? A. He was out there and we walked 
up to where he was at. 

Q. And, he was asked why those particular girls had 
been chosen? A. Yes. 

Q. And, isn’t it a fact, Miss Long, isn’t it a fact that 
vou recall that Mr. MeFann’s explanation was that he had 
been asked to come out and get you girls, that he didn’t 
have any idea why you were picked, whether it was to be ° 
impartial or neutral or in other words, isn’t that true? 
A. I don’t know anything about that. All I know is he said 
he picked us at random. 

Q. That he himself picked you? A. Yes, and I seen 
him myself at the time clock before we went in, so I 
figured that’s what he was doing. 

Q. You saw him at the time clock before you went in? 
A. Yes, 

Q. Did he have anything in his hands? A. No, he 
was going up and down the time cards. 


* * * * * 


Q. And, your testimony is that he had told you that 
he had picked you girls out himself? A. He says, ‘‘You 
have been picked at random.’’ 
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Q. By whom? A. He didn’t say by whom. 

Q. Mr. McFann didn’t tell you who had picked the girls, 
then? A. No. 

'Q. Did he make any explanation as to what he meant by 
‘cat random?’’ A. Yes, he said that certain girls was 
picked from certain jobs and it was more or less ‘‘eenie 
meenie, minie moe’’ picking. 

'Q. He didn’t tell you who had picked them, did he? A. 
No. 

Q. Did he say, ‘‘I have picked you, Mr. Westbrook has 
picked you, we have picked you,’’ or did he say, ‘‘You 
girls have been picked.’’ What did he say? A. Well, to 
the best of my knowledge, he said he had. 


Q. Now, I again would like to go into this question of 


who picked whom, because it is important and your memory 
as to what he said regarding who picked whom is not 
erystal clear, if it is not, I would like you to admit it. 
A. I don’t know if he picked us or not. All I know is he 
said he did. 


Q. Well, I am asking you to testify as to what he said. 
A. He says that you have been chosen at random. 

Q. Now, that’s correct. That’s at least the second time 
you have made that statement. He said, ‘‘You have been 
chosen at random.’’ Is that what he said, or did he say, 
‘“‘T picked you,”’ referring to himself. A. Well, I wasn’t 
through. He says, ‘‘You have been chosen at random. 
I’ve gone through the cards and tried to get a girl from 
each department.’’ 


* * e 
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Q. When you went into this meeting, this first meeting 
to which you were called, you say Mr. Westbrook was 
there? A. When I went into the first meeting— 

Q. To which you were called. A. You mean on the 
16th? 

Q. Well, when was this first meeting? A. On the 16th. 

Q. That’s the one I refer to. 

Mr. Farkas: I don’t hear vou, Mr. Gallucci, I’m sorry. 

The Witness: On the first meeting, I didn’t recall the 
—any of the shop gentlemen there. Westbrook was there 
and he introduced Schwartzmiller to us. 

Q. (By Mr. Gallucci) Now, in regard to this introduc- 
tion, did he take each one of you girls and say, Miss so 
and so, Mr. Schwartzmiller; Miss so and so? A. No. 

Q. Nor isn’t it a fact that he said, ‘‘Girls, this is Mr. 
Schwartzmiller whom I believe you know,”’ or words to that 
effect? 
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A. He didn’t say, ‘‘whom I believe you know.”’ 

Q. Do you remember what he did say? <A. All he said 
was that he was from the Union. 

Q. Who said he was from the Union? <A. Mr. Schwartz- 
miller—or Mr. Westbrook said that Mr. Schwartzmiller was 
from the Union. 


Q. (By Mr. Gallueci) In your testimony here answering 
Mr. Farkas’s questions here, you said that you were 
brought into the room and were told something—I got the 
impression as I recall, something was signed on the 10th. 
Is that correct? A. Yes. 

Q. Who told you that something was signed on the 10th? 
A. I don’t recall exactly who it was. 
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Q. Did anyone tell you it was signed on the 10th? A. No. 

Q. Did—was anything said as to who had signed any- 
thing on the 10th as to who the individuals were or the 
parties were? A. The Company and the Union. 

Q. And, what was said in that regard? A. To the best 
of my knowledge they said— 

Q: Who said? A. I didn’t recall who said it. Want me 
to go on? 

Q. By all means. A. To the best of my knowledge, they 
said there had been an agreement signed between the 
company and the union to let the union in the shop and 
have them signed on the 10th. 

Q. Your testimony is that someone said a document was 
signed 
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on the 10th to let the Union in the shop? A. Yes. 


* * * * * * * * * * 


Mr. Gallueci: I think that the testimony will bear me 
out that you testified previously that you went into a meet- 
ing first on the 16th. 

Q. (By Mr. Gallucci) Is that correct? A. Yes. 

Q. And it was at that meeting that you were told that 
something had been signed on the tenth? A. Yes. 

Q. Not the meeting of the 17th? You are now testify- 
ing about the meeting on the 16th? 
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A. No. It was said at both meetings. I mean, more or 
less. 


* 


Q. Again I refer to the word ‘‘signed.’’ In your testi- 
mony you have stated that someone said that an agree- 
ment had been signed and I ain asking you whether or 
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not it isn’t true that no one said that an agreement had 
been signed, but there may have been a proposal there 
for your consideration, but I am asking you whether or 
not you wish to repeat yourself that the exact word 
used was that an agreement had been signed? <A. I wish 
to repeat myself. 

Q. Now, you are saying that the word ‘‘signed’’ was 
used? A. I’m saying that my statement was true. 

Q. What statement? A. What are you talking about. 

Q. I am talking about the word ‘‘signed.’’ Do vou un- 
derstand my question? A. No. 

Q. I realize this happened a long time ago. My ques- 
tion is this, Isn’t it entirely possible that the word 
‘signed on the tenth,’’ ‘‘signed’’ may not have been used 
at all, but it was merely an explanation of what had been 
proposed on the tenth? That is my question. A. It is 
possible. 

Q. When, to your own knowledge, to your own first 
hand knowledge, knowledge acquired by your own senses, 
was anything signed? A. When? 
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Q. First signed in your presence? A. Oh, when was it 
first signed? 

Q. In your presence. A. When was anything signed by 
whom? 

Q. By anybody. A. On the 16th. 

Q. On the 16th. 

Trial Examiner: Just a minute now. You asked any- 
thing, and this witness’s testimony shows that there was 
something on the 16th. Are you talking about a contract 
or are you talking about membership cards? 

Mr, Gallueci: I am talking about—well, what was 
signed on the 16th? 

The Witness: The membership cards to get into the 
Union. 
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Q. (By Mr. Gallueci) All right, now I am going to 
show you—or rather, you show me where does your name 
appear in this General Counsel’s Exhibit 3? A. Right 
there. 

Q. Myrtle Long. And, were you in the room when this 
document was signed? A. I signed it. 

Q. Were you there to see other people signing it? A. 
Yes. 

Q. Do you remember William Jack signing it? 
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A. No. 

Q. Do you remember—William Jack’s name is the first 
on the list. You remember him signing it? A. No. 

Q. Did you remember the second name, Florence Napier? 
Do you remember her signing it? A. I don’t even know 
Florence Napier. 

Q. Do you remember Ruth Young? A. No. See, those 
were all— 

Mr. Farkas: What was that, Miss Long? I didn’t hear 
you. 

Mr. Gallueci: ‘‘I didn’t know the girls.”’ 

The Witness: They were day girls and we were night 
girls. 


* * 


Q. Who do you recall signing it? A. The five girls that 
went into the room. There was the day crew, too. 
Q. And, each one of them signed it? <A. Yes. 


* * s * 


Q. (By Mr. Poulton) On the 16th of August, in the 
company 
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office, did you sign a membership application for the Inter- 
national Association of Machinists? A. I signed a mem- 
bership card, yes. 

Q. That was a membership card, it wasn’t an authoriza- 
tion card, is that correct? A. A little card, just like that. 

Q. Do you remember whether it was a membership 
application or an authorization card? <A. To the best of 
my knowledge, it was an application. 

Q. Membership application, right?) A. Yes. 


* * * 


Eugene McFann 


a witness called by and on behalf of the General Counsel 
being first duly sworn, was examined and testified as 


follows: 


Direct Examination 


* * * * 


534 


Q. Now, when you were first employed with Bryan 
Manufacturing Company, in what capacity were you hired? 
A. Plant Superintendent. 

Mr. Galluceci: Mr. Trial Examiner, in order to get to 
the substance of the facts needed for you to make a ruling 
on that 43 (b) request, I don’t think it is relevant as to 
what he did and he came with the company. 
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Trial Examiner: I think it is very material to know 
just what the man’s position is, especially at the present 
time. 

Mr. Gallucei: Yes, at present. 
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Trial Examiner: What is your present position with the 
company? 

The Witness: At the present time, I am the plant 
manager. 


Q. And, when did you become plant manager? A. Oh, 
July of 755. 
* * * * * * * *” * * 
Q. Can you recall from your own knowledge or if you 
have avail- 
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able any documentary evidence which will help you to 
answer the question, as to how many employees there were 
on the pay roll in the unit covered by the contract on 
August 10th? A. I don’t know offhand. 


Q. 1954. 

Trial Examiner: You refer to the unit covered by the 
contract at the Reading plant? 

Mr. Farkas: Yes, sir. 

The Witness: I believe it would be one hundred forty, 
approximately. I wouldn’t know without actually counting 
them. 

Q. (By Mr. Farkas) Approximately 140, you say? A. 
Yes. What date was that? 

Q. August 10, sir, 1954. A. I would say that was 
correct. 


* * 


Q. Did you participate in the negotiation of the contract 
with the TAM covering the Reading and Hillsdale plants 
as a combined unit under one contract? A. Yes, sir, I did. 


172 





(342) 


Q. And, when did the negotiations for that contract 
first begin? A. It was the latter part of August, I couldn’t 
give you the exact date. I’m not sure. 

Q. Who else participated in the contract negotiations? 
A. The committee at that time. 
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Q. Would you name the committee? <A. I could name— 
I don’t know if I could name all of them. I could name 
most of them, I believe. Anna Perridine. 

Q. Who is that?) A. Anna Perridine,—I’ll correct. it, 
Anna Geary. 

Trial Examiner: You better get the spelling of any of 
these that you don’t have. 

Mr. Farkas: Before you proceed, Mr. McFann, I’m 
going to have a document marked here which may be of 
some assistance to you. Would you please mark this 
for identification as General Counsel’s Exhibit No. 6? 


(Thereupon, the document above referred to was 
marked General Counsel’s Exhibit No. 6 for identification.) 


Q. (By Mr. Farkas) T hand you what has been marked 
for identification as General Counsel’s Exhibit No. 6, a 
document which purports to be an agreement between 
Bryan Manufacturing Company and the International 
Association of Machinists. Would you please examine that 
and tell me if you have ever seen that before or a copy 
like it? A. Yes, sir. I have one in my pocket. 

Q. I am going to substitute a fresh copy, Mr. McFann 
and hand you that. A. I’ve seen it. I have a copy of it. 

Q. Would you just glance at it and satisfy yourself 
that it is u 
542 
an accurate printed copy? <A. I would say that it was, 
without reading it over entirely, I would say that it was. 
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Q. All right. Now, going back to my previous question 
to ‘you as to who participated in the negotiations, can you 
by consulting that contract, tell me who participated? 
Whether that contract bears the names of anybody who 
participated in the negotiations? A. Yes. 

Q. Would you identify the page, please? <A. It is on 
page 24. 

Q. Approximately how many employees participated in 
the negotiations? A. Six employees. 

Q. And, those six employees are listed on page 24, are 
they not? <A. Yes, sir. 

Trial Examiner: There are seven people listed. 

Mr. Farkas: Yes, sir, I am about to clarify that, Mr. 
Examiner. 

Q. (By Mr. Farkas) Am I correct, Mr. MeFann, the 
last name, Carl Cederquist is not the name of an employee 
of the Bryan Manufacturing Company? A. No, it is not. 

Q. Who is he? 
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A. He is a business agent of the International LAM. 

Q. Now, when did the negotiations for that August 30 
contract first begin? A. I would say that negotiations 
began—it was either two or three days prior to the 30th 
and negotiations continued, actual negotiations only con- 
tinued for two or three days. 

Q. I’m sorry, had you answered? A. That’s the answer. 

Q. Now, about how many meetings did you have? I 
speak now of bargaining conferences between the com- 
pany on the one hand and the union on the other? A. By 
that, just so that I am clear, by that you mean individual 
conferences before we—or do you mean, by conference, 
you mean over one evening or something of that sort? 

Q. Perhaps IT should go back, Mr. MeFann. How did 
the question of a contract covering the Hillsdale plant as 
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well as the Reading plant first arise? A. Well, the ques- 
tion covering the two piants arose over the fact that at that 
particular time there was proceedings to buy a second 
plant, purchase a building. 

Q. At the time you negotiated, when I say you, I speak 
of you in particular as a representative of the Bryan 
Manufacturing Company. At the time vou negotiated with 
the Union, and held bargaining conferences looking toward 
the execution of a contract, the entering into a contract, 
had Bryan Manufacturing Company as 
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yet purchased the Hillsdale plant? A. I am not real sure 
of that. I am not positive of that. As I understand it, it 
wasn’t—the deal wasn’t closed. I think if I recall right, 
it was an option. 

Q. Yes. And, when did you as plant manager first learn 
that a new plant had actually been acquired or as you put 
the words, that the deal had been closed? A. Frankly, 
I don’t know when I did hear, I know that I did hear, but 
I don’t know exactly. 


* * * * 
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Q. I don’t know whether you have read far enough, but 
I believe there is reference in there to a statement which 
you made. Now, I just ask you that in order to assist 
you in refreshing your recollection. Can you recall, having 
read further, whether or not on August 31 announcement 
was made by you of the signing of a contract covering the 
Hillsdale plant? A. Yes, sir. That’s true. 

Q. Do you recall whether or not the announcement was 
given to the press by you? <A. Yes, in part. This isn’t all 
of mine. 

Q. Well, I didn’t mean to imply. 
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Trial Examiner: When you say the contract, are you 
talking about this labor agreement or a contract for the 
sale of the plant and properties? Which contract did you 
refer to? 

Mr. Farkas: My last question, and I suppose I should 
clear that up, my last question had reference to the signing 
of the contract with the IAM. 

The Witness: That’s right. 

‘Trial Examiner: You, according to your recollection 
after looking at this paper, you made an announcement 
that the contract that you had been looking at here, this 
labor union agreement had been signed, is that correct? 

The Witness: Yes. 


* * * 


Q. (By Mr. Farkas) Let ine ask you this question, sir. 
Specifically with respect to the closing of the deal, pur- 
chasing the Hillsdale Plant, did Mr. Westbrook say any- 
thing to you indicating that the deal had been closed on this 
date, the 3lst or prior to that date, if you can recall? 
A. I don’t really recall. I mean, the only thing T could 
really tell you about is what I have already told you, 
that at the time the negotiations first started, I was told 
_-I helieve—I’m not even real sure of this, but I think 
I was told there was an option. I know an option was 
tnentioned on the building at that time, and as to— 


547 


~Q. When do you fix that date? Approximately when? 
A. Well, at the time I was told I would say—let’s see, 
the contract was signed the 30th, is that correct? 
' Q. Yes, sir. A. Well then, I would say it was approx- 
imately the 28th. I wouldn’t even be sure of that. 

Q. August? A. Yes. 
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Q. On or around that date? A. Yes. 

Q. All right, now one further question along this line. 
Do you recall whether or not any other individual either 
directly representing the Bryan Manufacturing Company 
or indirectly representing them ever indicated to you any- 
thing with respect to the date of acquisition of purchase 
of the Hillsdale Plant? A. Other than what I have already 
stated? 

Q. We spoke of Mr. Westbrook. <A. Yes. 

Q. Are there anybody else at all from the plant or the 
lawyers or anyone else who represent the company, 
indicate to you at any time? A. I heard Mr. Westbrook 
and Mr. Probst discussing it, but not as to the exact date 
as to when they— 

Q. Do you recall when that discussion occurred? A. I 
would say that was probably the 28th, too. 


* * * * * * * 
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Mr. Farkas: I offer in evidence, General Counsel’s 
Exhibit No. 6 which is a printed copy of the contract. 

Trial Examiner: Any objection to its being received in 
evidence? 

Mr. Poulton: T have no objection. 

Trial Examiner: Hearing no objection the document is 
received as General Counsel’s Exhibit 6. Do you have 
a duplicate? 

Mr. Farkas: T believe we can get a duplicate. It is my 
understanding that a duplicate will be available. 


(The document heretofore marked General Counsel’s 
Exhibit No. 6 for identification was received in evidence.) 


* * * * * * * * * * 
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Q. (By Mr. Farkas) Now, with respect to this new 
contract which I believe you indicated was signed on the 
30th of August— <A. Yes? 

Q. Will you tell me again how the negotiations, looking 
toward that contract, first arose? A. Well, the negotia- 
tions first arose, I received a letter that we were to 
negotiate—well, frankly I think at that particular time, 
I think the letter came to Mr. Westbrook. I don’t reeall, 
but at least I read the letter, I know that, that negotia- 
tions were to be opened for wages. And, at that 
particular time, I don’t recall whether Mr. Westbrook was 
out at the plant that day or now, although I am sure 
either I gave him the letter or I told him about the letter. 

Q. Who was that letter from, Mr. McFann? A. I believe 
it was from Mr. Cederquist, but without the letter, I 
couldn’t say for sure. To my knowledge, T think it was 
signed by Mr. Cederquist and I called Mr. Probst at that 
time and told him about receiving the letter and he told 
me at that time that there were—I don’t know whether it 
was the first letter or not. I received more than one letter 
asking about setting a date for negotiations and—but I 
wouldn’t swear whether it was the first letter or maybe a 
letter that came later that Mr. Probst advised me that 
there were charges pending 
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and that at that time he wouldn’t advise us to go ahead 
with any negotiations. 

Q). When this conversation with Mr. Probst—it was 
right after you got the letter from Mr. Cederquist? A. 
Yes, but [ wouldn’t say whether it was the first letter 
received or whether that was a later date. TI am not sure. 
_ Q. And, the gist of that letter from Mr. Probst was not 
to go ahead in view of pending charges? A. At that par- 
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ticular time he said no, that I was asking him as our 
lawyer when we could set a date which was the question 
by Mr. Cederquist as to when we could set up a date that 
would be satisfactory to everyone. 

Trial Examiner: Did you locate Mr. Probst by letter or 
by ‘phone? 

The Witness: By ’phone. 

Q. (By Mr. Farkas) And, Mr. Probst indicated to you 
by "phone that in view of the charges he did not advise 
you to proceed at that time? A. That is correct. 

Q. All right. Now, I believe vou testified that there 
were negotiations? A. We later had negotiations, ves. 

Q. Will you now tell me what occurred to cause vou to 
negotiate after your counsel had indicated that he advised 
you not to? 
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A. Our former contract stated there was to be negotiations 
for wages, monetary things at the end of one vear which 


would have been August 10 of ’55. And, when that date 
passed, it might have been one or two days prior to or on 
that date or one or two days after August 10. The Union 
committee informed me that they had formed a meeting 
and that they had voted a strike vote if we didn’t go on 
with negotiations. 

Q. With respect to what matter? A. With respect to 
the rates, monetary. 

Q. All right. Will you continue? A. Well, after the 
committee had told me of its meeting and informed me 
that a majority of the people had voted for a strike if 
we didn’t go ahead with negotiations and recognize the 
contract already in foree, I again contacted Mr. Probst 
and told him of the situation and he said that he would let 
me know of a date to set up and that I should tell them 
that we would, we would go ahead nd negotiate and he 
would have to give me a date at a later time. 
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Q. Now Mr. McFann, you are familiar of course, with 
the terms of the August 10, 1954 contract, are you not? 
A: Fairly familiar with them. I have dealt with them 
quite often. 

Q. It is true is it not, that that contains a no strike 
clause? A. Yes, I believe it does. 

Q. And, do you recall whether or not there was any 
statement 
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made to the committee with respect to the contents of the 
contract, the no strike clause, after they indicated that 
they had taken a strike vote? A. Not to my knowledge. 

Q. Do you recall whether Mr. Probst had said anything 
to you about the contract containing a no strike clause? 
A. No, he didn’t at that time. 

'Q. Then after the committee had indicated that they had 
taken a strike vote, you consulted with Mr. Probst and 
then notified the committee that you would negotiate with 
them? A. That’s correct. 

Q. With respect to wages? A. That’s right. 

Q. Now, is that what the negotiations concerned them- 
selves with? Wages and wage rates? A. Actually, at the 
time negotiations were taken up is as I’ve already stated, 
was approximately the first I’d heard of the new building 
and at that time they asked about opening a contract or 
signing a new contract. 

Q. Who asked? A. Mr. Westbrook, I believe, asked. 
Well, frankly I can’t say. I don’t know, because it was 
new to me at that time too. It was my first knowledge of 
it. 


—Q. Now, let’s get down to exact meetings. After you 
notified the committee that you would negotiate with them, 
this was after 
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you consulted with Mr. Probst? <A. Yes. 

Q. You did have a meeting? <A. That’s right. 

Q. Now, about when was that? A. I am not sure of the 
exact date. I think it was one or two days prior to the 
signing of the contract. It could have been the 28th or 
the 29th. 

Q. Are you quite satisfied that it would not have been 
prior to that time? A. I don’t believe so. 

Q. And, you had a meeting around the 28th? A. Yes, 
of August. 

Q. Twenty-eighth or twenty-ninth of August. And, 
what was the result of that meeting? First of all, who 
was present? A. Well, the people that were present were 
the same people that signed on this page 24, whatever it 
was here, people I started to name which consisted of 
the committee, the businees agent, Mr. Cederquist, Mr. 
Schwartzmiller was there too, at that time. Mr. West- 
brook, Mr. Probst and myself. I believe that covers 
everyone. 


* ” 


Q. (By Mr. Farkas) Mr. McFann, taking up the thread 
of the context of the questioning, I believe that we left off 
at the point where I was asking you a question with respect 
to what oceurred at the first meeting. I believe that you 
indicated at that meeting—correct me if I am wrong—you 
indicated at the first meeting that the subject matter was 
the negotiation of wage rates and wage classifications on 
or around the 28th or 29th of August, 1955. A. That’s 
correct. 

Q. Now, without going into the details of how much 
they asked for and so on, can you tell us the result of that 
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meeting or was an agreement reached on wage rates and 
classifications? A. No sir, it was not. 

Q. Was an agreement reached on anything else at that 
meeting? A. No, there wasn’t any agreement reached. 

Q. Was there any plans laid for any future meetings or 
arrangemnts made? A. Yes, sir; there was. There were 
arrangements made for another meeting. 

Q. Do you recall what the arrangements were? A. Well, 
the same group of people, committee, business agent, 
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Mr. Westbrook, Mr. Probst and myself were to meet again, 
but I am not sure, the next day, I believe. I am not real 
sure whether that was two consecutive days or whether 
it might have been a day in between meetings. I am not 
positive. 

Q. Now, bearing in mind—well, strike that. Do you 
recall what occurred at the next meeting, the second meet- 
ing? A. Well, approximately the same thing. We went 
into the same things. It was a continuation of the first 
meeting. 

Q. Discussion of wage rates and wage classifications? 
A. Yes. Of course, I had mentioned that—well— 

Q. Well, if you want to explain something, you have that 
opportunity. A. There were other things discussed other 
than that. 

Q. Such as what? A. Well, there was a discussion 
besides the wage rates and classifications, a discussion of a 
new contract. 

Q. Well, how did that discussion arise? A. Frankly, I 
don’t know. I mean, I don’t know what originated the 
discussion. I remember the discussion. 

Q. Was anything decided with respect to the new con- 
tract at the second meeting? A. Not at either of those 
meetings. Well, not at the first meeting. 
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Q. Not? Do you recall when you—strike that. Did you 
sign the contract eventually negotiated covering the 
Reading 

964 
and the Hillsdale plants? <A. Yes, sir. 

Q. Do you recall when you signed it? A. On the 30th 
of August. 

Q. Where did you sign it? <A. In the office at the Read- 
ing plant. 

Q. Who was present at the time? A. Well, I believe all 
these same people were present. I believe the entire com- 
mittee was there. I am sure they signed the contract. 
I believe that both Mr. Cederquist and Mr. Schwartzmiller 
were there, Mr. Westbrook, Mr. Probst and myself. 

Q. Insofar as the company is concerned, however, you 
were the only one signing it? A. Yes, that’s correct. 

Q. So that the printed material on page 24 indicating 
the signatures on behalf of the respective parties is 
accurately reproduced from the original with respect to 
who signed? <A. I believe so. 

Q. All right, sir. Now, vou indicated that to the best 
of your memory no definite conclusion was reached with 
respect to negotiating a new contract at either of those 
first two meetings? A. Will you state that again, please? 

Q. I believe vou testified that to the best of your memory, 
no definite conclusion, no result was reached with respect to 
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executing a new contract, negotiating a new contract at 
either of those first two meetings? A. By result, you 
mean that anything was finally decided upon? 

Q. Yes. A. No, I don’t think there was anything finally 
decided upon at either one of the first two meetings re- 
garding anything. 


™ * * 
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Q. (By Mr. Farkas) Mr. McFann, would you tell me 
why on August 30 you signed a contract with the Inter- 
national Association of Machinists covering the Reading 
and Hillsdale plants at your office? A. The reason it 
was signed on the 30th was because it had been accepted 
and agreed upon by both the company and the Union. 

(Q. All right. Now, my question which I put to you 
previously and I will now put again is, when you say 
‘‘accepted,’’ when was that accepted? A. On the 30th. 


* * * * * * * * = 
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.Q. And, you say that—well, let me ask you, approx- 
imately how many meetings did you have with the Union 
before you signed the contract? A. I am not sure whether 
it was two or three. Again by meetings, if you mean— 
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Mr. Gallueci: I think Mr. Trial Examiner, he’s answered 
it many times. 

‘Trial Examiner: No, this particular point has not been 
covered. I’ll overrule the objection. Answer the question. 

The Witness: Well, once again, I don’t know, you didn’t 
clarify it a while ago as to what you mean by ‘‘meetings.”’ 
You mean one individual meeting, maybe fifteen minutes 
or so or one day that we meet with them or— 

Q. (By Mr. Farkas) No, sir; I mean particular meet- 
ings. Gatherings, in other words. If you gathered to- 
gether five times a day, from the standpoint of my question- 
ing, they would constitute five meetings, a gathering in 
which you as a representative of the company and any 
others on the one hand, representatives of the Union on 
the other hand came together, sat down and talked about 
the problems to be discussed. That in the frame of 
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reference in which I’ve been asking you constitutes a meet- 
ing. <A. Yes, sir. I wouldn’t even care to make a close 
guess, but 1f you would want to know the approximate 
figure, I would say ten to fifteen individual meetings. 

Q. I see, and over what period of time would you say 
those meetings extended? A. Over either two or three 
days period. 


* ” 


Q. (By Mr. Farkas) Do you know how many employees 
were working, if any, at Hillsdale at that time? I speak 
now of the time you were negotiating with the Union Com- 
mittee. A. Of employees from Bryan Manufacturing 
Company? 

Q. Yes, sir. How many employees were working at 
Hillsdale? A. There were none—Bryan Manufacturing 


employees over there 
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at that time. 

Q. On August 30, how many employees were working 
at Hillsdale? A. None at Bryan Manufacturing. 

Q. Was there any conversation between you and—was 
Mr. Schwartzmiller present at all these meetings? A. Yes, 
I believe he was. 

Q. Mr. Cederquist? A. I believe they were both there. 

Q. Was there any conversation with respect to their 
representation at Hillsdale? The Union’s representation 
at Hillsdale? A. Yes, there was references made to the 
representation. 


Q. Well, what was that reference or references? What 
were those references? A. I don’t believe I could tell you 
exactly what was said. I mean, I remember it being talked 
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about which was the reason for this—for this contract to 
cover both plants so they would have representation over 
there, but as to exactly what was said, I don’t know. 


Q. Can you give us in substance without telling me the 
exact words? Can you tell me the substance of what you 
mean ‘‘there was reference to representation?’’ A. Well, 
it was mentioned in an order for—or so there would be 
no misunderstanding about the two plants, that they would 
have to have an agreement to cover both plants. They 
should be called 
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plant one and plant two, Hillsdale plant and the Reading 
plant. Other than that, I don’t recall any, exactly. 


* * * * * * 


Q. Now, at the present time there are twenty-one em- 
ployees working at Hillsdale, right? A. No, I believe there 
has been some more transferred. I believe the figure may 
be around twenty-five or twenty-six at the present time. 

Q. All right, sir. Are any of the twenty-five or twenty- 
six or thereabouts new employees hired off the street? 

Mr. Gallucci: Now Mr. Trial Examiner, I suggest that 
the General Counsel qualify his question as to the kind of 
employees he’s referring to. 

Mr. Farkas: All right. I think the point is well taken. 

Q. (By Mr. Farkas) I speak of employees who would 
be in the unit covered by the contract. A. No, sir. No, 
I think they’ve all been transferred from the Reading 
plant. 


* * ” * * 
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Cross Examination 


Q. (By Mr. Gallucci) Mr. MecFann, when did you be- 
come plant manager of Bryan Manufacturing Company? 
A. July, 1955. 

Q. What was your position prior to July of ‘55? A. 
Plant superintendent. I have been plant superintendent 
of Bryan Manufacturing Company from the time I started 
in November of ‘53 until July of 1955. 


* * * * 


Q. I have here, Mr. MeFann, a list of employees, what 
appears to be a list of names, with addresses following 
each name, with the date ‘‘August 10th’’ written on the 
top. Can you identify this? A. Well, this would be a 
payroll record or a list of the employees on the payroll as 


of August 10, 1954. 


* * * * 
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Trial Examiner: Suppose you give us, on the record, 
the number on each page, and then we can have the com- 
putation also shown. 

The Witness: The first page is twenty-four. On the 
second page, twenty-three. Third page, twenty-seven. 
Fourth page, twenty-eight. Fifth page, twenty-four. Sixth 
and last page, twenty-two. 

Trial Examiner: All right, now, make your computation 
of those six pages. 

The Witness: One hundred forty-eight. 

Trial Examiner: The one hundred forty-eight, then, 
are the names not marked with a red pencil, meaning the 


187 











(587) 


people who were in the bargaining unit on the 10th of 
August, is that correct? 
The Witness: Yes, sir. 


* * * * * * x * * 


Mr. Farkas: May I ask a question about this? Mr. 
McFann, does this include or exclude that group of em- 
ployees who were in the first layoff somewhere around the 
tenth? I don’t think that date was ever set. 

The Witness: This would include the employees. The 
layoff, to the best of my knowledge, came after the August 
10th date, and this would include them. I recognize some 
of the names. 


* * * 


Q. Did you have anything to do with the negotiation of 
this collective bargaining agreement? A. Yes, I did. I 
helped negotiate it. 

Q. Can you recall, Mr. McFann, the number of employees 
in the bargaining unit who participated in these negotia- 
tions? A. Six employees, I believe. 

Q. And was there not also someone present from the 
International and the Local union to represent the em- 
ployees? A. Yes. Mr. Cederquist and Mr. Schwartzmiller. 

Q. When did you first begin negotiating this particular 
agreement, Mr. McFann? A. The first meeting between the 
committee and Mr. Cederquist and Mr. Schwartzmiller and 
the company, Mr. Westbrook, myself and Mr. Probst, was, 
I believe, August 23rd. 

Q. Can you tell us who initially requested that these 
meetings—or that a meeting be arranged—for negotiating 
a contract? 
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A. The request came by a letter from the union, which was 
actually a sixty-day notice. I think we received that on 
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June—approximately the 6th of June—requesting we meet 
on negotiations at that time. 

Q. I have here in my hand the letter dated June 6th, 
1955. Can you identify it? A. Yes. That’s the letter we 
received at that time, which is dated June 6th. 

Q. Can you tell us what the import of this letter is? 
What this letter represents? A. This letter was a notice 
from the union that they wished to meet with us, a sixty- 
day notice they wanted to meet with us at the earliest 
possible date, to negotiate wages, and, however, we didn’t 
negotiate at that time. It was quite some time after that. 


* * * * ” * * * * * 


Q. You say both Mr. Cederquist and Mr. Schwartzmiller 
asked about setting up dates for negotiations? A. Yes, 
that’s right. Well, it was usually by phone—I think once 
or twice, I can’t remember which it was, I believe Mr. 
Cederquist, though, was at weekly meetings, and—with the 


committee. 

Mr. Farkas: Mr. Gallucci, I don’t want to object, but I 
wish you would try to pin Mr. MecFann down to times and 
dates of these things. It is very general. 

Mr. Gallueei: I think Mr. MeFann is trying to do that to 
the best of his recollection. 

Trial Examiner: Give us the best of your recollection. 
You will have opportunity for further examination, and as 
near as you can, give us your best memory as to when these 
things happened, or if you can’t fix the date, the approxi- 
mate time between various events. Anyway, you can give 
us as much of your memory of the chronology as well as the 
events and the time sequence. 

The Witness: I wouldn’t he able to actually pinpoint 
any of the phone calls or the times they were actually in 
there I can maybe give you a general time. It would have 
to be very general. I would say that it was probably the 
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middle of June, when Mr. Cederquist was in there and 
asked if we could have a date set up, and I told him at that 
time we couldn’t, and it possibly was a week after that that 
he called and asked again if 
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we could set up a date. 

Q. (By Mr. Galluci) Did Mr. Schwartzmiller also call? 
A. Mr. Sechwartzmiller called. I couldn’t say if his was 
the next call. I would say the calls averaged approximately 
every week to ten days, someone called and asked. 

Q. By ‘‘someone’’— A. Either Mr. Schwartzmiller or 
Mr. Cederquist, and I can’t remember which one called at 
which time. 


* * 


The Witness: What was your question again? 

Q. (By. Mr. Gallucci) My question was whether or not, 
to your knowledge, a strike vote was taken. <A. A strike 
vote was taken, and the committee reported to me that 
they had a meeting. 

Q. What kind of meeting. A. A mass meeting of the 
membership. 

Q. Do you remember them telling you where they had it? 
A. Idon’t know as they told me where they had it. I don’t 
believe they did. I can only assume—they usually hold 
their 


595 


meeting at the Legion Hall. 

Q. Do you remember them telling you the number of 
people who attended or the size of the meeting? A. They 
didn’t tell me the size of the meeting, although they said 
they had a good turn-out for that because the people were 
angry, dissatisfied because we wouldn’t negotiate with them, 
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and they had voted unanimously to go out on a strike if we 
didn’t negotiate with them. 

Q. Did your contract— 

Trial Examiner: Let’s ask the witness if he can fix the 
time when this information he has just given us first came 
to him. 

The Witness: The committee— 

Q. (By Mr. Gallueci) Let me ask you this: Can you 
recall any incident or anything having been said to you 
that would enable you to pin down the date of this meeting 
this is supposed to have happened. A. I would say on 
August 9th or 10th, and the reason I recall that date—I 
couldn’t be positive about it—but it was because the wages 
were to have been negotiated by that time, and as I recall, 
I think it was very close to that, either the 8th, 9th, or the 
10th, when this information was given to me at a meeting 
probably of the 11th. 

Q. I show you General Counsel’s Exhibit Number 3, 
which was the contract in effect at that time, and ask you 
to read the 
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paragraph at the bottom of the first page of Exhibit (a). 
Would wou read it aloud, please? <A. ‘‘Wage rates set 
forth above shall remain in full force and effect until 
August 10, 1955. Hither party may reopen the question of 
hourly wage rates only on or after August 10, 1955, by 
giving written notice to the other sixty days before.’ 


* * * * * * * * * 
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Q. Can you tell us, again, when you held your first meet- 
ing? A. August 23rd, I believe. 

Q. The 23rd? A. That’s correct. 

Q. And how many—how many meetings did you have 
all together? A. I would say we had approximately—well, 
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possibly fifteen meetings, all together. That was over a 
period of three days, which was August 23rd, and there 
were no more negotiations until approximately the 29th. 

Q. What was discussed—if you can remember—at these 
first meetings held on August 23rd? A. Well, the first 
thing that was talked about was wages, and the union at 
that time made a proposal for wage increases, and— 

Q. Mr. McFann—strike that. I believe I interrupted you 
there. A. They made this proposal for wage increases. 
There were negotiations made for classifying, setting up 
different classifications that we had in the plant at that 
time, or I should say some newer classifications, and they 
also mentioned at that 
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time that we would like to have a contract, enter into a 
contract to include the Hillsdale plant. 

Q. The what plant? A. The Bryan Manufacturing Plant 
in Hillsdale, which they were told the company had an 
option for this plant, and the thing we wanted to talk about 
was how transfers would be made, as to what effect it 
would have on the employees already over there, and about 
seniority of employees being transferred from one place 
to another. 

Q. At this time—rather, at the time of the first meeting, 
were there any employees at Bryan Manufacturing Com- 
pany at the Hillsdale plant? A. No, there were no em- 
ployees over there. 

Q. Can you tell us what the purpose of this plant was? 
What the reason behind it was? A. Yes. The reason be- 
hind the additional plant was because of the increase in 
production. At one time we had figured on a hundred and 
fifty to approximately two hundred employees at Reading, 
originally, and through increased business that had never 
been expected—at least, at the time I started with the 
company—it was to the point where we absolutely couldn’t 
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satisfy our customers and turn out production with the 
amount of space we had. We had no more room for ex- 
pansion or equipment in the Reading plant. The idea was 
to expand our operations. 

Q. Do you mean and hire new employees? 
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A. No, the idea wasn’t to hire new employees. The idea 
was we were too crowded for the floor space where we were, 
and the idea was to expand so we would have a more effi- 
cient plant. We had grown almost to twice the size we 
ever expected, and the idea was to get expansion. Not to 
hire employees, but to transfer employees, which was one 
of the things we talked about in the negotiations at that 
time. 

Q. Did you discuss this problem or this matter of a bar- 
gaining representative for the employees at the Hillsdale 
plant with Mr. Probst prior to entering into the negotia- 
tions? A. Yes, we did, because we weren’t sure as to which 
would be the best way to handle it. We asked his advice, 
and he said we couldn’t very well transfer employees from 
Reading over to Hillsdale and not have a bargaining unit 
of some kind, not have those people represented. 

Q. Were there any reasons he gave you for that? <A. 
Well, he mentioned at that time—I forget exactly how he 
expressed it, but the fact if we transferred people over 
there—I am not sure whether he said it would be absolutely 
legal or not, but he inferred that it wasn’t a good practice. 
It would be a run-away shop, to move people from one plant 
to another, and not to have them represented under the 
same contract. 


Q. (By Mr. Gallucci) When were you informed of this 
meeting of the committee with the membership, and their 
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decision? A. I believe it was the next meeting between 
the’ committee, Mr. Schwartzmiller, Mr. Cederquist, Mr. 
Westbrook, Mr. Probst and myself, which was, I think, 
the 29th of August. 


* * * * * * * * * ” 


Q. Now, getting—or going back before this mass member- 
ship meeting to which you just referred, is it your testi- 
mony that it was then the agreement of the parties that 
employees would be transferred from one plant to the 
other and retain their membership in the same union? A. 
That’s correct, yes. In fact,— 

Q. Iam sorry. A. I was going to say in fact we have 
transferred back and 

603 
forth, both ways. 

Q. How many employees do you have at Hillsdale now? 
A. Approximately twenty-four employees. 

Q. Have these employees all been transferred over to 
Hillsdale from Reading? A. With the exception of the 
guards. 

Q. I am referring to the employees in the bargaining 
unit. A. The employees in the bargaining unit were 
transferred from Reading. 

Q. Has there been any retransferring back and forth of 
the same employees since you negotiated this General 
Counsel’s Exhibit Number 6? A. Yes, several times, the 
last being today. People were transferred from Hillsdale 
back to Reading, and from Reading to Hillsdale, in order 
to straighten out seniority problems, 


o | * a * * * * * 


Q. Did you at any time—you or anyone else on behalf of 
the company—at any time take the position that no agree- 
ment on wages would be entered into until the union agreed 
that they would accept a three-year contract? A. No, 
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absolutely not. In fact, waxes were negotiated, started 
negotiation on wages, before it was ever brought up about 
the contract, the three years. 


* * * * * 
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Q. (By Mr. Poulton) Mr. McFann, how many employees 
who were in the recognized unit, General Counsel’s Ex- 
hibit Number 3, were there on August 30, 1955? A. Ap- 
proximately three hundred fifty. 

Q. And how many of those employees, sir, were on 
check-off? A. Well, approximately three hundred fifty. 

Q. How many? A. Approximately three hundred fifty. 
There may have been a few new employees at that time. 

Q. That was on August 30, 1955? A. Yes. 


Redirect Examination 


* * * * * * * * * 


Q. (By Mr. Farkas) Mr. MeFann, let’s go back to these 
meetings that were held between the union and the com- 
pany, the committee of the union and the company, back in 
August of 1955. Did I understand you correctly to say that 
initially it was Mr. Schwartzmiller or Mr. Cederquist or 
both who had contacted the company and asked for a 
meeting? A. Yes, that’s correct. 
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Q. That was, I believe, following the letter which they 
sent? <A. Yes. 

Q. Do you recall in substance the gist of the letter they 
had sent, as to what they wanted to talk about? A. Yes. 
It was wages, negotiation of wages. 

Q. Anything else mentioned? A. Classifications. 

Q. Was there anything else mentioned? A. Not that 
I recall. 


* * 


V< 
sa 
__ Sea ea Veh FE SEN 








(608) 


608 


Q. Now, you also testified that the company had reported 
to the union committee that they would like to have a 
contract covering the Hillsdale plant, did you not? A. Yes, 
eventually. 

Q. Just exactly when was that? A. I am not asking for 
the exact hour or date, but approximately when was that? 
A. The 23rd of August. 


* * * * 


Q. Now, speaking of yourself, when did you first learn 
the Hillsdale plant had been acquired? A. Well, as to 
being acquired, I knew that they were bargaining for it, 
or they were going in to check on an agreement to pur- 
chase the plant approximately two weeks before that. 

_ Q. Two weeks before the 23rd? A. Yes, approximately 
that time. I wouldn’t say for sure if it was two weeks. 


It could have been ten days. I don’t know exactly. 


* * * * * * * * * 
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 Q. (By Mr. Farkas) Mr. MecFann, you also testified with 
respect to discussions in the meetings concerning the 
transfer of employees from the Reading plant to the 
Hillsdale plant, did you not? 
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A. I did. 
_ Q. And then your testimony was, in substance, that the 
committee had communicated to you that they felt the 
membership would be in favor of a transfer? A. That’s 
correct. 

Q. Now, what were they talking about? Did they indi- 
cate what they were talking about? A. As to being in 
favor of the transfer? 
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Q. Yes. A. Well, the big ixsue seemed to be, as I under- 
stand the committee, was the fact that they would be able 
to transfer, and it would be by seniority, by people’s ability 
in there, and if so, they thought they would be interested 
from the standpoint for a lot of our employees it would 
be closer to their homes, and it would save a lot of people 
we had working there who had seniority at the plant from 
many miles of driving. 

Q. When did the employees first learn about the possi- 
bility of the acquisition of the Hillsdale plant, so far as 
you know? A. When did they learn about it? 

Q. Yes. A. That same meeting, on the 23rd, or about 
that date. 

Q. Was that the first time that there was ever any dis- 
cussion about transfer? A. Yes, that is correct. 

Q. Now, you again indicated in the course of your 
testimony 
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that subsequently in one of the meetings, or in one of the 
discussions, that the committee reported back to you—I 
say ‘‘you’’—representatives of Management, not you in 
particular, that the membership was in favor of this. They 
used the word ‘‘this’’, What were they talking about? 
Wage increases, transfer, or purchase, or what? A. The 
transfer, is what I was talking about. 

Q. Transfer of employees? A. Yes, the fact that we 
would transfer employees back and forth from one plant 
to another. 

Q. At that time was there any discussion between the 
union and the company concerning the contract covering 
the new plant? A. Yes. In order to make sure on the 
transferring back and forth, as to who held seniority 
rights, the contract would have to be a contract drawn to 
include both Reading and Hillsdale. 

Q. Who indicated the contract would have to be drawn? 
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A. Well, Management indicated that. I don’t know exactly 
who indicated it would have to be drawn. 

Q. What position did the union take with respect to 
that, as to whether or not there had to be a contract in 
order to have transfers, if there was any position taken? 
A.iOn the particular date of the 23rd they indicated that 
they would rather bring that up at the mass meeting of 
their membership to see how the entire membership thought 
about it. 

Q. Bring what up? 
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A. The fact that we would enter into another contract, we 
had to draw up a contract to cover both plants, so there 
would be no disagreement over the transferring of em- 
ployees and so on. 


” * * 


Q. Assuming there was a meeting on the 28th—and I 
am not holding you to that—but whether it was the 28th 
or the 29th, do you recall, sir, if there was any agreement 
on wages or wage classifications on that date? <A. Yes, 
there was, late that day. 

Q. Do you recall what the agreement was? A. Well, the 
agreement was the same as in the contract. I can’t tell you 
just what it was. I believe, though—I mean I know there 
were increases given as far as wages were concerned, and 
I am certain there were other classifications set up. 

Q. Now, assuming it to be the 28th or 29th, one of those 
two dates, was there any agreement reached with respect 
to whether or not a new contract would be negotiated to 
cover the Hillsdale plant? A. Yes, there was an agree- 
ment. It was decided there would be a new contract, and 
these increases would automatically—and new classifica- 
tions—go into the new contract. 
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Q. That was agreed between the company and the union 
committee? A. It was agreed then, but of course the 
committee at that time stated they would have to take 
that—they wanted to read that contract, or the proposed 
conract, to the membership at a mass meeting. 

Q. On the 28th or 29th was there a physical document in 
existence? A. No, I don’t believe so. I believe after nego- 
tiating—I 
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mean, there had been several proposals, and bargaining 
back and forth, and I believe that the document actually 
was typed up pretty much as to what everyone understood 
had been agreed upon, and I think given to the union the 
next day to present at their mass meeting, which by the 
next day—I mean the 30th of August. 

Q. All right, now, you say a memorandum of understand- 
ing or those things that were agreed upon were reduced 
to writing or typed? A. That’s right. 

Mr. Gallucci: Mr. Trial Examiner, I am going to object 
to that, to his phraseology, as to an understanding. 

Q. (By Mr. Farkas) I will ask the witness again to try 
to sum up what that was. What was it that was redueed 
to writing? I won’t try to characterize it. A. At which 
time? You mean as a result of all of these meetings? 

Q. On the 28th or the 29th, if there was a physical docu- 
ment of any kind in existence, resulting from the negotia- 
tions, I speak of that document. A. Well, as far as a 
physical document, it was more or less, I would say, notes, 
as to part of the other contract being put into this one, 
and additions were written out as to what would be in- 
cluded in this contract, wages, classifications, and also to 
get an understanding in there of the people holding senior- 
ity between the Reading and the Hillsdale plants. 


? * * * * 
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Margaret Hatfield 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


a! * ® * * * 


Q. Where are you employed? 
628 


A: Bryan Manufacturing Company in Reading. 

Q. Do you recall approximately when you began to work 
there? A. June 30th. 

Q. What year? A. 1954. 

Q. 1954? A. Yes. 

Q. Are you a member of any labor organization at the 
plant now? A. Yes, I am. 

Q. What labor organization is that? A. The IAM. 

Q. Can you recall when you became a member of the 
IAM? A. We have forty-five days in which to join. I 
joined about the end of that period. I think about the 
last part of September or the middle. 

Q. About the middle part of September or the latter 
part of September, 1954? A. Yes. 

'Q. Somewhere within there? A. Yes. 

-Q. You say within the forty-five day period? A. Yes. 

Q. Now, can you recall when you first heard of the 
IAM being the union in the plant at Reading? 
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A. When I first heard of it? 

Q. Yes, when did you first know about the fact there 
was a union in the plant at Reading? A. When some girls 
were called into the office. 
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Q. Now, can you recall the time, the month and date, 
the approximate time? A. I am pretty sure it was the 
16th of August. 

Q. Of what year? A. ’54. 

Q. Can you recall how you learned of it? Do you under- 
stand my question? A. Would you repeat it again, please? 

Q. You testified you learned about it when some girls 
were called into the office. A. When they returned. 

Q. When they returned. All right. Now, how did you 
yourself, personally, learn about it? A. I asked one of 
the girls when they returned. 

Q. Who did you ask? A. Jean Edinger. 

Q. What did Jean Edinger indicate to you? A. She 
said we were in the union. 

Q. Was there any discussion as to the name of the 
union? A. No, I don’t recall. I never heard of it before. 

Q. Now, prior to that date, August 16th, will vou please 
state 
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whether or not you hal ever been approached by any mem- 
ber of the IAM in the plant? A. No, sir. 

Q. Or by any employee on behalf of the JAM? A. 
No, sir. 

Q. Can you state whether or not prior to that date—I am 
speaking of August 16th, 1954— whether or not vou had 
been approached by any representative of the LAM or any 
employee on behalf of the LAM anywhere, in or outside 
the plant? A. No, sir. 

Q. Do you know Mr. Schwartzmiller? A. Yes. 

Q. When was the first time that you saw Mr. Schwartz- 
miller? <A. I think it was the next day after we learned 
of the union coming in, he was in the factory. 

Q. Did you have any conversation with Mr. Schwartz- 
iniller then? A. No, I didn’t. 
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Q. Were you present when there was any conversation 
between Mr. Schwartzmiller and any other employee? 
A. No. 

Q. Now, prior to August 16, 1954, did you ever receive or 
see any handbills, posters, or circulars from the LAM? 
A. No, sir. 

Q. Have you ever attended any meetings of the IAM? 
A. Yes. 
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Q. Can you recall the first meeting, when the first meet- 
ing occurred that you attended? A. I think it was the 
17th of August. I think it was the next day after we got 
the contract. 

Mr. Gallueci: What was your answer? 

The Witness: You want me to tell you? 

Trial Examiner: Repeat the answer. 

The Witness: I think it was the next day after we got 
the contract. 

Q. (By Mr. Farkas) Were you present throughout that 
meeting? A. Yes, sir. 

Q. Do you recall whether or not there was any conversa- 
tion between Mr. Schwartzmiller and any employees at 
that meeting? <A. Yes. 

Q. Did you have any conversation with Mr. Schwartz- 
miller? A. No. 

Q. Do you recall who did among the employees? A. Yes. 
Ruth Moses had a question. 

Q. Do you recall what Ruth Moses questioned him about? 
A. She asked him who asked him to represent us. 

Q. Do you recall what Mr. Schwartzamiller said? A. I 
don’t know if this is his exact words or not. 

Q. To the best of your memory? A. He said he heard 
someone was going to be sent there to interrupt the meeting. 

Q. Now, with respect to the question that was asked 
of him, 
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what did he say? A. I can’t recall. I do remember him 
saying that, though. 

Q. Have you attended any other meetings of the IAM? 
A. Yes. 


* * * * * * * * * we 


Q. (By Mr. Farkas) Miss Hatfield, you testified a few 
moments ago you became a member of the LAM sometime 
in September of 1954, is that correct? A. I think so. 

Q. Would you please state why you became a member 
of the LAM? A. Because we had to if we wanted to work 
there. 

Q. What do you base that statement on? <A. Mr. 
Schwartzmiller said, indicated, anyway, that if we didn’t 
join the union we couldn’t work there. 
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Q. When did this happen? When was this statement 
made by Mr. Schwartzmiller? A. I think it was at that 
first meeting. 

Q. Miss Hatfield, were you at a meeting when there was 
discussion about the August 30, 1955 contract? <A. Yes, 
I was. 

Q. At a meeting of the IAM? <A. Yes. 

Q. Can you recall the time that that meeting occurred? 
A. The time of day, you mean? 

Q. No, the date, approximately; the approximate date. 
A. It was the latter part of August, but I don’t recall 
just what day it was. 

Q. Do vou recall whether or not—well, strike it. Can 
you recall whether or not there was one such meeting or 
more such meetings? IT am speaking of the meetings in 
which the August 30, 1955 contract was discussed. A. That 
was the only meeting T know of. 
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Q. Can you recall who chaired that meeting? A. That’s 
for the new contract, isn’t it? 

Q. Yes. A. The president and Mr. Schwartzmiller. 

Q. Who was that? <A. Imojene Sperbeck was the 
president, and Mr. Schwartzmiller was there. 
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Q. Was there, you say? A. Yes. 


* * * * * * 


Cross Examination 


* * * * 


643 
Q. (By Mr. Poulton) Miss Hatfield, according to my 
notes you stated a lawyer came up from Detroit and talked 
to the girls, is that correct? A. I said he brought the 
contract to the meeting. He handed it to Mr. Schwartz- 
miller, and Mr. Cederquist, and then they introduced him, 
and they applauded and then he left. 


* * * * * * * 
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Q. The May meeting, 1955, was there any discussion of 
the proposals the union was going to submit to the com- 
pany, on a new contract? A. Not on a new contract, but 
there was some talk about wages 
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and a strike and so forth. I don’t know if that was in 
May but I say that was the discussion. 

Q. There was a discussion prior to August 30th? A. As 
to a new contract? 

Q. Yes. A. No, I don’t recall any. 

Q. Was there a discussion as to new wages? A. I don’t 
recall when they came up, but there was some. 
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Q. It was prior to the latier part of August, wasn't it? 
A. Not before the 10th, because we weren’t eligible to ask 
for wages until the 10th. 

Q. Prior to the 10th of August—strike that. Between 
August 10th and August 30th there was a discussion of 
wages at one of the meetings? A. I imagine so. We 
were eligible then to ask Management for a raise. 


* * * * * * * * * 
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Mr. Farkas: I wish to indicate I am calling Mrs. Sper- 
beck under 43-B. 


Imojine Sperbeck 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Mr. Gallueci: Before the General Counsel proceeds may 
I ask on what basis the General Counsel calls this witness 
under 43-B? 

Mr. Farkas: She is president of the Local. 

Mr. Poulton: I have no objection. 

Mr. Farkas: Unless the witness testifies to the contrary. 
It is my understanding she is. 


Direct Examination 


Q. (By Mr. Farkas) Miss Sperbeck, what is your 
address? <A. Reading, Michigan. 

Q. Are you now employed? <A. Yes. 

Q. Where do you work? 


665 


A. Bryan Manufacturing Company, Reading, Michigan. 
Q. How long have you worked there? A. Since Decem- 
ber 14, 1953. 
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.Q. During the course of your employment have you 
worked steadily for the most part? A. For the most part, 
yes. 

Q. There have been occasional temporary absences? 
A. Yes. 

Q. Are you now a member of any labor organization? 
A. Yes, sir. 

'Q. What labor organization is that? A. The AF of L. 

Q. Would you give us the full name? A. Of the AF 
of L? 

Q. Of the organization of which you are a member. 
A. American Federation of Labor, International Associa- 
tion of Machinists. 

Q. Do you hold any office in that organization? A. Yes, 
sir. 

Q. What office is that? A. I am the president. 

Q. Can you recall approximately when you became 
president? <A. The first part of January, 1955. 


Q. And you have been president ever since? A. Yes, sir. 
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Q. Prior to that time did you hold any office? A. I was 
a committee member. 

Q. Do you recall when you became a committee member? 
A. Yes. The middle of August of 54. 

Q. Now, specifically can you recall approximately the 
day, or is that your best recollection, around about the 
middle of August? A. It was, I would say, anywhere be- 
tween the 16th and 17th, one of those two days. 

Q. Can you recall when you became a member of the 
TAM? A. About the last part of August of ’54. 

Q. And can you recall the occasion for your signing a 
membership card? A. Yes, there was a signed contract in 
the plant, and after that I signed a membership application. 


* * * * * * * * * * 
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682 
Lillie Shaffer 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 


Q. (By Mr. Farkas) What is your address, Miss 
Shaffer? A. Route 1, Osseo, Michigan. 

Q. You are appearing here in response to a subpoena, 
are you not? <A. Yes, I am. 

Q. Where are you employed? A. Where? 

Q. Yes. A. At Bryan Manufacturing. 
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Q. How long have you worked there? <A. It will be two 
years January the 11th. 

Q. So that you began working there in January of 
1953? A. 54. 

Q. ’54. Two years this January? <A. Yes. 

Q. Has your employment there been, for the most part, 
regular? <A. Yes, it has. 

Q. When was the first time that you knew of the 
existence of the [AM in the plant at Reading? <A. I think 
it was the 16th of August. 

Q. And can you please tell us how you learned of that 
fact? A. Well, I was called into the office. 

Q. By whom? A. Mr. McFann. 

Q. Were you called in by yourself or were there any 
others, or what, will you tell us, please? A. There were 
others. 

Q. Who were they? A. There was Jean Edinger, Velma 
Rooks, Donna Munger,—that’s all I can remember. 
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Q. About when did this occur? What time of day did it 
occur? A. It was probably around five. 

-Q. You say you were called into the office, or sent into 
the office? 
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A. Yes. 

Q. Who was there when you got there? A. I believe 
Mr. Westbrook and Mr. Schwartzmiller. 

Q. You mentioned that Mr. McFann sent you in. Was 
Mr. McFann there? A. No, he wasn’t. 

Q. Now, will you tell us what occurred in the office, to 
the best of your recollection? A. Well, Mr. Westbrook 
introduced us to Mr. Schwartzmiller, and he left, and then 
Mr. Schwartzmiller told us they had come in there, the 
union. 

Q. Cn you recall what he said, or what anybody else 
said? What did Mr. Schwartzmiller sayto you? A. Just 
that we had a union and he was the representative of it, 
I guess. 

Q. Was anything else said? A. Not that I remember. 

Q. How long were you in there? A. Probably forty-five 
minutes. Not too long. 

Q. Did any of the girls say anything? A. No, not that 
I remember. 

Q. Did Mr. Schwartzmiller make any statement as to 
why he was there or how he got there, or anything of that 
sort? Was there any conversation about that, or by any- 
body there? A. I don’t know. 
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Q. Are you a member of the IAM? A. I am. 

Q. When did you become a member? A. It was either 
the 16th or the 17th. 

Q. Now, you say you were in the office the 16th? A. Yes. 
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Q. Can you recall whether or not you became a member 
that day, or whether it was the next day? A. I believe it 
was was the first day. 

Q. Do you recall where and under what circumstances 
you signed the membership card? A. Well, Mr. Schwartz- 
said that somebody had to be first, so we signed it. 

Q. Where was this? A. In the office. 

Q. You are speaking, now, of the first day you were in 
there? A. Yes. 

Q. What did Mr. Schwartzmiller say? A. He said some- 
body had to be first, and it might as well be us; We had 
to join anyway. 

Q. So you did what? <A. I signed my ecard. 

Q. Where did you get the card? A. I guess he gave 
it to us. 

Q. Did anyone else sign cards that day? 
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A. I think they did. 

Q. Now, prior to that day—prior to August 16th—can 
you state whether or not you had ever seen Mr. Schwartz- 
miller? A. No, I hadn’t. 

Q. Prior to August 16th will you state whether or not 
any representative of the IAM ever approached you? A. 
No, they didn’t. 

Q. Will you state whether or not any employee on behalf 
of the IAM ever spoke to you about the IAM? A. No. 

Q. Prior to August 16th will you state whether or not 
you had ever seen any handbills or posters or circulars 
from the IAM? A. No, I hadn’t. 

Q. Now, going back to the time when you were told 
to go to the office by Mr. McFann was there any conversa- 
tion between you and Mr. McFann as to why you were 
going into the office? A. No, he didn’t tell us. He didn’t 
tell me. 


209 











(686) 


Q. Were you alone—were you approached by him alone 
or in a group, or what? A. No, I was by myself when he 
came, 

Q. And he just told you to go into the office? A. Yes, sir. 

Q. What there any question by you as to why? A. No, 
I didn’t ask him. 

Q. Will you state whether or not you knew why you 
were going 

687 
to the office? A. No, I did not. 

-Q. Now, was there any conversation in the office as to 
why you girls were there? A. No, he just said he picked 
us, or somebody picked us. 

Q. Who said that? A. Mr. Schwartzmiller. 

Q. Will you try to recall just what he said, to the best of 
your memory? A. About why we were called? 

Q. That’s right, or who had, or the circumstances. A. 
Well, I believe he said he took a list of employees or some- 
thing and went down and picked out a few. 


* * * * * * * * 
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Q. (By Mr. Farkas) To the best of your recollection, was 
there any discussion in the office that day with respect to 
the contract? A. I think he told us they had a contract. 

Q. Was there any other discussion, other than he had a 

contract? A. I don’t remember. 
-Q. Was there any discussion in the office that day as to 
your—as to what you were to do when when you left the 
offices? Whether you had any responsibility? A. Well, 
he told us—Mr. Schwartzmiller told us—that we should 
go out and tell the rest of the employees that the union 
had come in, and gave us some ecards to hand out. 

Q. And what actually did you do when you left the 
office? A. I went back to work. 
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Q. You testified just a minute ago that he had indicated 
you were to tell the girls they had a contract? A. Yes. 
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Q. Did you yourself tell anyone they had a contract? 
A. I told a few of them. 

Q. You also testified that he had indicated you should 
take some cards and get them signed? A. I believe he did. 

Q. Did you yourself do that? A. I don’t think I had 
any cards. 

Mr. Farkas: No further questions. 


Cross Examination 

Q. (By Mr. Gallucci) Miss Shaffer,— 

Trial Examiner: Will you speak up? 

Q. (By Mr. Gallucci) When you were asked whether or 
not there was any conversation about a contract you said, 
‘I think he told us he had a contract’’., Did you see any 
contract that day? A. No, not that I remember. I never 
seen it. 

Q. Was anything in the form of a contract signed by 
you girls that day when you were called in? A. Not that 
day. 

Q. Isn’t it true that at no time during that meeting, 
that first meeting, did Mr. Schwartzmiller tell you that 
there was a contract in existence that had been signed by 
the parties? A. He said they had one. I don’t know if 
it was signed or not. 

Q. Did he say it had been signed? <A. Not that I 
remember. 

Q. He said he had a contract there, is that right? 
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A. I guess. 
Q. And when you went out in the plant did you tell 
any of the girls that a contract had been signed? A. J 
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don’t think so. I just told them that they said they had 
one. 

Q. Who were ‘‘they’’? A. Mr. Schwartzmiller. 

Q. Mr. Schwartzmiller said he had a contract? A. Who- 
ever had it. I don’t know. 

Q. Do you remember what he said? Your testimony was 
‘‘T think he told us he had a contract.’’ That was your 
testimony. That was your exact answer. Now, what did 
you tell the girls when you went out? A. I told them that 
the union had came in. 

Q. And you idn’t tell anybody the contract had been 
signed? A. No. 

Q. Then it is your testimony that Mr. Schwartzmiller 
did not, at that first meeting, tell you that a contract had 
been signed? A. I can’t say as he did. J don’t remember. 

Q. As a matter of fact, as you look back and think back, 
after having had the chance to recall that meeting, isn’t it 
true that he told you that he had a proposed contract? 
A. I don’t remember. 

Q. Could he have said that? A. He probably could have. 
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Q. Your memory isn’t clear as to that? A. No. 

Q. Was there, at that first meeting, any agreement en- 
tered into by you girls with Mr. Schwartzmiller or the 
company, or any discussion entered into about wages, hours 
and working conditions to be incorporated into an agree- 
ment? A. I believe wages came into it. 

Q. And what was said about wages? <A. I think he told 
us that we got an increase in wages. 


Q. He told you that you had already received one, or 
that vou would get one? A. That we would get it. 


* * * o * o * e o 
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Q. (By Mr. Poulton) Miss Shaffer, what shift were vou 
working? A. Second. 

Q. That was in August, 1954, is that correct? A. Yes. 

Q. And you were called in to Mr. Westbrook’s office? A. 
I believe it was Mr. Westbrook’s. 

Q. And you stated around five. Was that a.m. or p.m.? 
A. P.M. 

Q. How long did you say that meeting lasted? A. Around 
forty-five minutes to an hour. 

Q. I believe you testified that you discussed wages during 
that meeting, is that correct? A. I think so. 

Q. Was there anything else discussed, that you know of? 
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A. Not that I remember. 

Q. Could there have been something else that you don’t 
remember? A. I suppose there could have been. 

Q. Did Mr. Schwartzmiller, during that first meeting, 
say why you had to join the union? A. Well, he said 
everybody would have to join. 

Q. Did he tell you why? <A. No. 


* * * * * 
Redirect Examination 


Q. (By Mr. Farkas) Miss Shaffer, in response to a ques- 
tion by Mr. Gallucci, as to signing anything on that day, on 
the 16th, your answer was ‘‘Not that day’’. Did you sign 
anything on any other day? 

Mr. Gallucci: I am going to object to that on the same 
grounds that he objected to—— 

Trial Examiner: The question was about a contract, as 
I recall. 

Mr. Gallucci: Signed that day. 

Trial Examiner: She testified she signed a card. 
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Mr. Gallucci: She said nothing was signed that day, no 
contract was signed. 

Trial Examiner: That’s the testimony. 

Mr. Farkas: That’s right, the witness answered ‘‘Not 
that day,’’ and now I want to find out if there was anything 
any other day. 

Trial Examiner: Did you sign a contract at any time? 

The Witness: I believe I signed a contract the next day. 

Q. (By Mr. Farkas) I hand you what has been received 
in evidence as General Counsel’s Exhibit Number 3. Would 
you look through that document and tell me whether or not 
your signature appears on there, on any portion of it? 
A. It is on here. 

Q. Now, you are pointing, are you not, to the second page 
of Exhibit ‘‘A’’? A. Yes, sir. 

Q. And you say your signature appears on the second 
page? <A. Yes. 

Q. Now, will you state for us just what it was, what 
document was in the room or the place where you signed, 
at'the time you signed it? Do you understand my question? 
A. I am afraid I don’t. 

Q. The document you have in your hand, as has been 
established here previously, consists of one portion which 
is eleven pages, at the end of which there is a signature by 
Mr. Schwartzmiller 
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and Mr. Adams. You see that? A. Yes. 

Q. Then there is another portion that is marked Exhibit 
‘‘B”’ consisting of two pages, and on the second page 
there are some signatures. A. Yes. 

Q. Then there is a third portion marked Exhibit ‘‘A’’, 
consisting of two pages, and you just testified your signa- 
ture appears on the second page of Exhibit ‘$A? is that 
correct? A. Yes. 
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Q. Now, when you signed your name on the page that 
carries your signature, what portion, if any, or how much 
of that document that you now have in your hand, was 
there? A. It was just those last two pages, I think. 


* * * * * * * * * 
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Q. Now, would you mind telling me where you put your 
signature? What place it took place—your signature on 
this contract? In other words, what location? Was it in 
someone’s office? A. It was in Mr. Westbrook’s office. 
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Q. Was anybody else in Mr. Westbrook’s office? A. Yes. 

Q. Do you remember who was there? A. Mr. Schwartz- 
miller, I believe Mr. Adams but I won’t say for sure. 

Q. Anybody else? A. I don’t remember. 

Q. Don’t you remember all of these people being present? 
A. I remember them being there, yes. 

Q. They were all present, is that correct? A. Yes. 

Q. Now, was the paper on a desk when you signed it, or 
just where was the location of the paper? A. It was on 
a desk. 

Q. On a desk? A. Yes. 

Q. To your knowledge how many pages were in the docu- 
ment that you signed? A. I just remember seeing this page 
that I signed. 

Q. Was that page attached to something else? A. I 
don’t think so. Just like that. 

Q. Oh, just the last page is the only thing you signed, is 
that correct? A. That’s all I signed, yes. 

Q. And there was nothing attached to that page at all? 
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A. I don’t remember of anything being attached to it. 
Q. Do you remember whether it hada staple init? A. No. 
Q. Or a clip on it?) A. No. 
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Q. Could it have been attached to something else? A. I 
suppose it could. 

Q. Have you ever seen the first eleven pages of this docu- 
ment before? Of the exhibit? Have you ever seen the first 
eleven pages of this exhibit before? A. I have seen them. 

Q. Where did you see them? A. You mean that? We 
have all got a contract. It’s in a book. 

Q. Itisinabookform? A. Yes. 

Q. Have you ever seen the first eleven pages as they 
appear there? A. No. 

Trial Examiner: You are pointing to the photostat. Of 
course she hasn’t seen that photostat. 

'Q. (By Mr. Poulton) I would like to hand you what is 
the original of General Counsel’s Exhibit Number 3. Now, 
have you ever seen the first eleven pages of that document 
before? 

Mr. Farkas: Mr. Poulton, I wonder if I can make a 
point here. 


700 


I think she has indicated she had seen it printed. Would 
you ask her in that form? 

Mr. Poulton: That’s what I did. The typed form here, 
have you ever seen those eleven pages before? 

The Witness: No. 

Q. By Mr. Poulton) Never seen those before? <A. No. 

Q. Have you ever seen the last two printed pages of that 
document before in that form? <A. Yes, I saw that. 

Q. When did you see that? A. I think it was the 17th 
of August. 

Q. 17th of August. Where did you see them, on the table 
or where? A. They were laying on the desk. 

Q. Were they attached together? A. I don’t remember 
if they were or weren’t. 

Q. Could they have been attached together? A. They 
probably could have been. 
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Q. Isn’t it possible the first eleven pages of this docn- 
ment could have also been attached to these two pages? 
A. I don’t remember seeing them. 

Q. But they could have been attached? You don’t remem- 
ber, is that right? A. I don’t think they were. 
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Q. You don’t think they were. Calling your attention 
to the original copy of General Counsel’s Exhibit Number 
3, have you ever seen a portion of that document marked 
Exhibit ‘‘B’’? 

Mr. Farkas: In that form? 

Q. (By Mr. Poulton) In that form? A. No. 

Q. How many copies of this page of the original docu- 
ment in that form were there when you signed? How many 
times did you sign your name? A. I don’t remember, but 
I think there were ‘‘more than one.’’ 

Q. There was more than one. Now, were there any other 
pages attached to the pages that you signed? <A. I don’t 
think there was. They just laid these out. 

Q. Just the one page by itself? A. I think it was just 
the one. 

Q. To clarify something in my mind—I may have asked 
this question—but when was the first time you saw Exhibit 
‘A’? in this form? A. August 17th. 

Q. August 17th, and where was that? A. In Mr. West- 
brook’s office. 

Q. Was it attached to anything? 

Mr. Farkas: Oh, Mr. Poulton. 

Mr. Poulton: I believe I have the right to ask this 
question. 

The Witness: I don’t remember. 
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Q. (By Mr. Poulton) Was it loose, too? 
Trial Examiner: What are you talking about? 
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Mr. Poulton: I am talking about page one of Exhibit 
6c A 99. 

Trial Examiner: You didn’t say so. 

Q. (By Mr. Poulton) Was that loose, too? A. I don’t 
remember. 

Trial Examiner: Any other questions of the witness? 

Mr. Poulton: That’s all I have. 

Mr. Gallucci: I have some. 

Q. (By Mr. Gallucci) Miss Shaffer, did you testify you 
did see the first page of Exhibit ‘‘A’’ the day you signed 
the second page? A. I think I saw that. 

Q. Do you remember seeing it? What makes you think 
you saw this? What recalls to your mind that you saw that 
before, or are you just guessing? A. No, I think it was. 

Q. What on there recalls it to your mind that you saw 
that? Do you remember reading any of that before. A. 
Yes, sir, I do. 

Q. In this form? A. I remember an increase of wages 
we were to get. 

Q. Do you remember reading part of this first page? Is 
that correct? A. I don’t know as I read it. 
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Q. Well, if you don’t know whether you read it, how do 
you know you remember seeing it? Is there anything about 
the type, the peculiar kind of type, that recalls it to your 
mind? A. No. 

Q. The form, the paragraphs in which it is laid out on 
the paper, does that recall it to your mind? A. No. 

Q. Then what recalls it to your mind, if you have seen it 
before? A. I don’t know. 

Q. Did you ever see it before? A. I believe I have. 

Q. Do you know whether you have seen it or not? A. 
Yes, I saw it. 
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Q. Have you, since that time, had an opportunity to read 
what is marked as General Counsel’s Exhibit number 3? 
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A. I have read it all. 

Q. Now, having read it, since that time can you recall— 
looking back to the day it was signed—whether or not any, 
of the terms which are contained therein had been dis- 
cussed or explained to you or to the membership prior to 
your signing? <A. It had been discussed, and we knew 
what was in it. 

Q. Had it been read to you? A. Parts of it. 

Q. Prior to your signing it? A. No, not before. 

Q. It was explained after you signed it, is that your 
testimony? A. As I recall, yes. 

Q. Did you attend any meetings at all prior to signing 
this agreement, where it was explained to you? A. Before 
I signed? 

Q. Before you girls were called into the office, your testi- 
mony is ‘‘no’’? A. No. 


* * * 


Q. (By Mr. Gallueci) Before you were called into the 
office on the 17th had any parts of this contract been 
explained to you or discussed by the membership and the 
union? A. Just the part of wages was all, all Mr. Schwartz- 
miller told us about, on the 16th. 

Q. Had you discussed anything else? A. Unless it was 
seniority. 

Q. Seniority was discussed? <A. Yes. 
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Q. Now, getting back to this meeting of the 17th, the 
date you signed, think back for just a few minutes and try 
to reconstruct in your own mind the position of the room, 
the people who were there, and where you were standing 
in relation to them. Just take a minute or two off to think 
back, and recall in your own mind just where everybody 
was in the room that day while you were there. A. We 
were all seated around the room. 

Q. Good. Now, Mr. Adams was there? A. Yes, I think 
he was. 

Q. He was there. 

Mr. Farkas: She said she thought he was. 

Mr. Gallucci: What was that remark, please? 

Mr. Farkas: I will withdraw it. 

Q. (By Mr. Gallucci) Was Mr. Adams there? A. I 
believe he was. 

Q. Was Mr. Schwartzmiller there? 
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A. Yes, he was there. 

Q. Do you now know these people who signed on the 
second page of Exhibit ‘“‘A’’? A. Yes, 1 know all of them. 

Q. To the best of your recollection were they there, too? 
A. Yes, they were there. 

Q. Now, in regard to the signing of this, isn’t it true, 
and don’t you have a recollection, of whatever day it might 
be, of Mr. Schwartzmiller, Mr. Adams and these people 
signing anything that day? A. They could have, but I 
don’t remember. 

Q. Your previous testimony was you only remember 
your signing? A. Yes. 

Trial Examiner: Let me ask the witness a question. Do 
you remember, even though you can’t now be sure which 
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individual was signing, do you remember other people sign- 
ing the same day you signed? 

The Witness: Yes, I remember. 

Trial Examiner: It is just that you can’t remember 
specifically, you can’t now remember specifically each of 
those persons actually signing, is that the situation? 

The Witness: Yes. 

Trial Examiner: But you do remember other people in 
the room also signing, is that correct? 

The Witness: Yes. 
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Q. (By Mr. Gallucci) Is it your testimony that while 
you remember that, among other things, you were signing 
for a five-cent increase, that you don’t actually remember 
seeing this first page of Exhibit ‘‘A’’? A. I don’t remem- 
ber. 

Q. Could it have been in the room that day? A. It could 
have been, yes. 

Q. You don’t remember seeing any part of General Coun- 
sel’s Exhibit Number 3, pages one to eleven, that day either, 
do you? A. No, sir. 

Q. They also could have been in the room along with 
this other page? A. They could have been. 

Q. Page one, along with this other page one of Exhibit 
‘*A’’? A. They could have been in the room, yes. 

Q. You don’t remember seeing any of them there? A. No. 

Trial Examiner: What is your best memory as to how 
long you were in the room on the day you signed this 
document? 

The Witness: Probably an hour and a half or two hours. 

Trial Examiner: All right. 

Q. (By Mr. Gallucci) Your testimony is that this is your 
signature on page two of Exhibit ‘‘A’’? A. Yes. 

Q. Was it explained to you, at any time prior to your 
signing’ this 
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second page of Exhibit ‘‘A’’, that upon all the signatures 
being affixed or signed, there would be a binding agree- 
ment between the company and the union? A. Yes. 

Q. So that when you signed this you knew that you were 
entering into a binding relationship with the company and 
the union? A. Yes, sir, I did. 


* * * * 2 * * 5 * * 


Trial Examiner: The witness has testified what she 
understood. That’s important. Let me ask one question. 
I am not sure whether it is clear what relationship did the 
meeting with 
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the employees, where the employees were present, and you 
testified about certain things being explained by Mr. 
Schwartzmiller—the time relationship of that meeting, what 
it was to the time you signed. Was that meeting before 
you signed or after? 
The Witness: It was after we signed. 
| Trial Examiner: And how much after you signed; do 
you know whether it was the same day or a day or two—— 
The Witness: The same day or the next day or two. 

Trial Examiner: Take just a minute and tell me whether 
you think it was the same day or the next day or two; 
what your best memory is on it. 

The Witness: I believe it was the same day. 
| Trial Examiner: Before or after you signed? 

The Witness: After we signed. 


* * * * e * 2 ° * 


Trial Examiner: Let me ask her a question. You testi- 
fied 
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about three meetings. 

You testified about a meeting in the office on the 16th, 
when you talked to Mr. Schwartzmiller. You testified about 
a meeting on the 17th, when you signed this document. 

The Witness: Yes. 

Trial Examiner: And that was in the office. You testi- 
fied about the contract being explained at a meeting of the 
employees. Was that meeting of the employees—that is. 
the one I was asking you about. 

The Witness: Well, we signed it that afternoon, and I 
believe it was that evening we had the meeting that night. 


* * % * e ® * * * a 
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Q. All right, now, when after? First of all, let me ask you 
this question: What time of day did you sign your name 


on that document that Mr. Gallucci referred to? About what 
time of day? A. It must have been around one or two 
o’clock in the afternoon. 

Q. All right, now, what time of day was this explained 
to you? Was this explained to you the same day or another 
day? The contents of what Mr. Schwartzmiller went into? 
A. I don’t remember if it was the same day or a day or 
two after. 

Q. Do you recall what time of day the meeting occurred? 
A. Yes. Around twelve o’clock that night, after work. 

Q. Can you recall whether or not—well, strike it. Who 
was present at this meeting, in the evening, that we are 
talking about? A. Mr. Schwartzmiller. 

Q. Who else? A. Most of the night shift. 

Mr. Farkas: No further questions. 

Trial Examiner: Let me ask this: You gave a lot of 
testimony 
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about a meeting at which Mr. Schwartzmiller explained the 
terms of the contract. 

The Witness: Yes. 

Trial Examiner: There was a long examination on that 
by the attorney for the company. Now, was there more 
than one such meeting at which Mr. Schwartzmiller ex- 
plained to the employees the terms of the contract, at which 
you were present, or was there only one? 

The Witness: Just the one meeting. 

Trial Examiner: Just one meeting? 

The Witness: Yes. 

Mr. Farkas: I have one further question. 

Q. (By Mr. Farkas) Miss Shaffer, would you please tell 
us, if you can remember, the exact date, if you can—and if 
not, then your best recollection—of the first time you saw 
Mr. Schwartzmiller? A. I think it was the 16th of August. 


* * * * * * * * * * 
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Q. Miss Shaffer, isn’t it true that this meeting at which 
employees of the second shift attended, and at which parts of 
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the contract were explained, was held prior to the time or 
the same day prior to the time you people all got together 
and signed? I mean before, hadn’t you already met with 
the people on the second shift, and then went in and signed 
this? A. No, we hadn’t, I don’t think. We signed that the 
second day after we first heard of the union being in there. 
* ba * * * * * ? te * 

Q. (By Mr. Gallucci) You say you don’t remember this 
meeting of the second-shift people was held before you 
signed, is that right? A. I don’t remember it being held 
before. 
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Q. Could it have been held before? A. I don’t think so. 
Q. Why are you so sure it was held after? A. I don’t 
think we had that meeting that soon after we heard 
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the union was coming in. 


* * * * * * * * * * 


Q. What did they vote on, if you had already signed it? 
Now,—excuse me. I am not trying to confuse you, Miss 
Shaffer. I am trying to get the truth of what actually 
happened, so far as your recollection will recall that to you. 
Now, you have said many things during your testimony, 
some of which are, to say the least, contradictory. I would 
like to ask you now what you voted on at that second 
meeting. 

Mr. Farkas: I will object unless he makes it clear what 
he means by ‘‘the second meeting’’. 

Q. (By Mr. Gallucci) This second meeting at which the 
membership was present. 

Trial Examiner: Has she testified about two meetings 
at which the membership was present? 

Mr. Gallucci: That second meeting, period. The meeting 
at which the employees of the second shift were present. 

The Witness: It was a mass meeting. 
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Q. (By Mr. Gallucci) It was a mass meeting that was 
held. What was voted on at that mass meeting? A. All 
we did then was elect officers. 

Q. When was the first mass meeting held? <A. I don’t 
remember the exact date. 

Q. Was there a first mass meeting? A. Why, yes. 

Q. Who was at that first mass meeting? A. Just the 
employees and Mr. Schwartzmiller. 

Q. What employees? A. Of both shifts. 
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Trial Examiner: Is it your understanding the witness 

has ever testified about more than one mass meeting? 
Mr. Gallucci: That’s what I just got now. She is now. 
The Witness: We just had one mass meeting. 


* * * * * 


Trial Examiner: Clear up, if you can, how many mass 
meetings there were, in view of the reading of the record. 

Q. (By Mr. Gallucci) Did you hear the testimony reread 
there? A. Yes. 

Q. What did you mean by ‘‘mass meeting”’ the first time 
you mentioned it? A. I meant the first time the first and 
second shift met together. 

-Q. And how many times did the first and second shifts 
meet together during that period, ranging from August 
16th ; a week or two—about a week either way. A. Just one, 
that I remember. 

Q. There was only one meeting? A. That I remember. 

Q. What time was this meeting held? A. Seven or eight 
o’clock that night. 


Q. Now, at this first meeting we have been talking about 
do you remember Mr. Schwartzmiller reading the contract 
or explaining to you the fact that a contract would contain 
a no-strike provision, and in turn the company would not 
lock out employees? A. I don’t remember that part of it 
at that meeting. 

Q. When did you first learn about that? A. I don’t re- 
member that. 

Q. Were there any objections voiced from the floor to 
any of the provisions that Mr. Schwartzmiller read? A. I 
don’t believe there was. 
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Q. This meeting you testified was held in the office, the 
day you personally signed page two of Exhibit ‘‘A’’, was 
that held before or after this meeting which we have just 
been talking about? A. I think it was after. 

Q. It was after? 
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A. No, that was before that meeting. 

Q. You signed this before that meeting? A. I think so. 

Q. Do you recall the date of that first meeting at which 
employees of the second shift only attended? A. Not the 
exact date. 

Q. Approximately when? <A. I suppose around the 17th 
or 18th. 

Q. Is it your testimony, then, you were all called into 
the office? You signed this, and then you held that meeting, 
that midnight meeting of the second shift? A. I am not 
sure before or after, but I think it was after. 


* * * * * * * * 
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Q. (By Mr. Gallucei) Going back to the midnight meet- 
ing of the second shift only, was there a vote of any kind 
taken at that meeting? A. We just elected two committee 
men, is all J remember voting on. 

Q. Who were those committeemen? A. That were 
elected? Clayton Munday and Iola Joice. 


* * * ™ * 


Redirect Examination 


Q. (By Mr. Farkas) Miss Shaffer, you just answered a 
question for Mr. Gallucci, speaking of yourself, and I be- 
lieve testified that parts of that contract had been explained 
to you before you signed the document that you did on the 
17th, is that correct? A. Yes. 
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Q. Can you recall where and when and by whom you 
received these explanations? A. It was from Mr. Schwartz- 
miller one of those days in the office. 

Q. All right, now, when you say ‘‘one of those days in 
the office,’? what dates are you speaking about, to the best 
of your recollection? A. Hither the 16th or 17th of August. 
 Q. Now, before the 16th of August or the 17th of August, 
whichever may it be, will you state whether or not there 
were any explanations with respect to portions of the con- 
tract, and if so, by whom? A. No, there wasn’t. 

=== 


* ae * * 


Dorothy Sarles 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as follows: 


Direct Examination 


Q. (By Mr. Farkas) What is your address, Miss Sarles? 
A. 9 Lake Street. 

Q. Are you now employed? A. No, sir. 
- Q. When was the last time you were employed? A. The 
fore part of May. I would judge around the 9th of May. 

Q. Where were you working at the time? A. Bryan 
Manufacturing Company. 
_ Q. When did you first begin working there? A. Janu- 
ary 11, 1954. 


Q. During your period of employment were you a mem- 
ber of the union? 
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A. I was. 
Q. When did you become a member of the union? A. 
‘The last part of August or the first part of September. 
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Q. 1954? A. Right. 

Q. Will you please tell us the name of the organization 
of which you were a member? A. The IAM, International 
Association of Machinists, AF of L. 

Q. When did you, as an employee of Bryan, first learn 
that there was a labor organization? Namely, the IAM, in 
the plant? A. I would judge the 17th of September—I 
mean of August. 

Q. Is there any particular reason for your recalling that 
approximate date? A. Yes. Because of the very fact that 
on the last break of that day Mr. Cederquist came out into 
the shop and told us that we had a union and had had it 
since August 10th. 

Q. Who is Mr. Cederquist? A. Iam sorry. Mr. Ceder- 
quist, I am sorry, is the man we had to deal with most of 
the time. It was Mr. Schwartzmiller. 

Q. It was Mr. Schwartzmiller? A. Yes. 

Q. Are you now correcting your testimony? <A. Yes, sir. 

Q. The individual you spoke of, then, was not Mr. Ceder- 
quist? A. No, sir, it was Mr. Schwartzmiller. 
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Q. Mr. Schwartzmiller. Now, what was this occasion 
you mentioned involving Mr. Schwartzmiller? A. He came 
out and told us we had a union. 


Q. Where did he come? A. Into ‘‘the lunch part of the 
factory.’’ 

Q. Incidentally, what shift did you work on? A. I worked 
on first. 

Q. About what time was this break? A. Two-thirty, I 
believe. 

Q. You say Mr. Schwartzmiller was there? <A. Yes. 

Q. Who else was there? A. Just the girls in the factory. 

Q. Well, is there one place that the girls gather for their 
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break? A. Usually where they eat dinner, where the 
benches and tables are. 


Q. Now, Mr. Schwartzmiller was at this break? A. Yes. 

Q. Do you recall what the discussion was about? A. He 
said that we ‘“‘had received a nickel increase’ to be taking 
effect retroactive of August 10th, and he went on to say 
something about seniority, and there was something said 
about holidays, but I don’t recall the exact conversation. 

Q. What—how did the conversation start? Who started 
it? Did the employees start it or did Mr. Schwartzmiller 
start it? A. Mr. Schwartzmiller started it and ‘‘some of 
the employees asked questions.’’ 

Q. What did Mr. Schwartzmiller say in starting the con- 
versation? A. He said, ‘‘You girls now have a union and 
have had it as of August 10th.’’? We asked him why, and 
I don’t remember his answer. I mean, I can’t recall. 

Q. Did you have any conversation with him personally? 
A. Not personally, no. 

Q. Now, you say your memory of this was that this 
occurred on the 17th? A. Yes, if that is on a Tuesday. 

Q. It was on a Tuesday, then, you say? <A. Yes. 

Q. Incidentally, when do you get paid? What day of 
the week? A. Friday. 
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Q. Have you ever attended any meetings of the IAM? 
A. Yes. 

'Q. Can you recall when was the first time you attended 
such a meeting? A. I cannot positively state, but I believe 
that it was Tuesday night after work. 

Q. Now, you have mentioned Tuesday. A. It would be 
August 17th, or approximately that. 
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Q. Were these different Tuesdays or the same Tuesday? 
A. The same Tuesday. 

Q. And when did you attend this meeting? What time? 
A. I— 

Q. What time of day? A. I believe it was right after 
work. 

Q. At the end of your shift? A. Yes. 

Q. Do you recall where it was? A. The American Legion 
Hall. 

Q. Do you recall who was there? A. Most of the girls 
at work. 

Q. When you say ‘‘most of the girls’? who do you have 
reference to? A. To the day shift. 

Q. Do you remember who chaired the meeting? <A. No, 
I don’t. 

Q. Do you remember the subject matter that was dis- 
cussed at the 
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meeting? A. There was part of the contract read. 

Q. By whom? A. Mr. Schwartzmiller. 

Q. Do you remember any conversation or any statements 
Mr. Schwartzmiller made in that connection with the con- 
tract? A. He said that he would take the highlights of the 
contract and read it to us, because there was not enough 
copies for everybody, and that he didn’t have time to go 
into the whole thing and discuss the whole thing thoroughly. 

Q. Now, was there any conversation between anybody 
from the floor and Mr. Schwartzmiller? A. There may 
have been. I don’t remember. 

Q. Now, I believe you just testified that you learned first 
of the LAM on or about the 17th, a Tuesday? A. Yes. 

Q. Before that date—strike that. When was the first time 
that you saw Mr. Schwartzmiller? A. I again believe that 
was on the 17th, when he came out into the factory. 

Q. Prior or before that date will you state whether or 
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not you had ever been approached by any person—any 
representative, that is—of the IAM? A. I had not. 

Q. Will you state whether or not you had ever been 
approached 
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by any employee at Bryan on behalf of the IAM? A. af 
had not. 

Q. Will you state whether or not before that date—and IJ 
speak of August 17th or thereabouts—you had ever signed 
any authorization card on behalf of the IAM? A. [had not. 

Q. Will you state whether or not prior to that date or 
before that date you had ever seen any handbills or cir- 
culars or posters or literature of any kind from the IAM? 
A. I had not. 

Q. Will you state, please, why you became a member of 
the IAM, if you have any reason? A. We were told we 
had to either join the union or lose our jobs. 

Q. You say ‘‘we were told.’? Who told you that and 
when? A. It was told in a union meeting. 

'Q. What union meeting? A. By the—I will not say 
whether it was the first union meeting, whether we were 
individuals, or the big union meeting where both shifts were 
together. 

Q. You attended a meeting where both shifts were to- 
gether? A. Yes. 


ae * * 


Cross Examination 


* * * * * * 


Q. Now, your testimony about Mr. Schwartzmiller at 
that time telling you that you had a contract and had had 
one since August 10, 1954, did he tell you the contract had 
been signed on August 10, 1954? A. I don’t know as he 
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said the exact date it was signed, no. He said it was as of 
then. 
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Q. He said it was as of that time? A. Yes. 

Q. Could he have been referring to the benefits of the 
contract extending retroactively to that date? A. It may 
have been, but that was not the impression he gave me. 

Q. Did he give you any impression other than what was 
in the contract, that it would extend back to that date? 
A. He gave, to my impression, or my interpretation of what 
he said, is that the contract itself was as of August 10th. 

Mr. Gallucci: I have no further questions. 

Q. (By Mr. Poulton) When was the first meeting you 
attended that was held by the IAM? A. It would be the 
evening of the 17th, I believe. 

Q. About what time in the evening was the meeting held? 
A. Iimagine about five o’clock, before they all got situated 
around. 

Q. Who chaired that meeting? A. That, sir, I do not 
know. 

Q. Was it Mr. Schwartzmiller, do you know? A. It may 
have been, sir. 

Q. And I believe you stated Mr. Schwartzmiller discussed 
parts of the contract, is that correct? A. Yes. 

Q. Did anything else take place at that meeting? 
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A. We started to elect our committeemen, and the officers, 
the top-ranking officers, so that they could go ahead and 
hold their meetings in an orderly fashion. 

Q. Who did they nominate for the top officers at that 
meeting? A. Laura Puckett was one of them that was 
elected. 

Q. What was she nominated for at that meeting, do you 
remember? A. President. 
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Q. Any other officers nominated at that meeting? A. I 
do not recall. 

Q. When did you say payday was on, in August, 1954? 
What day of the week did you say was payday? A. Friday. 

Q. Could it have been Wednesday at that time? A. Gosh, 
I don’t remember, sir. Iam honest with you. My husband’s 
payday is Friday, so that is probably confusing me. 

Q. Now, was there anything else that you can remember 
that was discussed at that first meeting, that you place as 
August 17th? Anything else you can remember of? Any- 
thing else happen at that meeting? A. I can remember him 
reading sketches of the contract, but to tell you specifically 
what sketches he read, I cannot. 

Q. I am not asking you that. Was there anything else 
besides reading sketches and the nomination of officers? 
Was there anything else? A. Nothing of importance. 
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Q. Were any votes taken at that meeting? A. No, sir. 
If you are referring to union—to the acceptance or denial 
of the union—there was not. 

Q. I am not referring to that. Were there any votes at 
all taken at that meeting? A. For committee members, yes. 

Q. Do you remember what that vote was? First let me 
ask if you remember who was nominated. A. I remember 
Paul Parker, and Imojene Sperbeck. 

Q. Was anybody else nominated? A. There were others 
nominated, but I cannot recall. 

Q. Do you remember anything about the tally of ballots, 
what it was? A. No, sir, I can’t. 

Q. Do you remember how the vote was taken? Was it a 
voice vote, secret ballot or how was it taken? Hand raising? 
A. I eannot recall for sure because we have used all three 
of them. 

Q. Did you object to the contract with the union? A. Not 
at that particular meeting, no. 
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Q. Wasn’t there a vote taken whether you wanted to 
accept the contract at that meeting? A. No, sir. 


Q. You are positive? A. I am positive. 
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Q. Was there ever a vote taken on that subject? A. 
Never when I have attended a meeting. 

Q. And have you attended all meetings? A. I am pretty 
sure of it, sir. 

Q. So your testimony is the only vote taken was as to 
committeemen? A. Committeemen, and I believe president. 


Q. Do you remember anybody objecting to the contract 
at that meeting? Getting up on the floor and objecting to 
the contract at that meeting? A. I cannot recall of any. 

Q. Did you work on August 16, 1954? A. Yes, sir. 

Q. Did you hear anything about the IAM on that day, 
August 16th? <A. No, sir. 


Q. Do you know they were called in the office at that date? 
A. Yes. 

Q. Did you know what for? A. No. 

Q. Referring again to the meeting that you said was on 
August 17th, were any objections to the union voiced at 
that meeting? A. I cannot recall too thoroughly what was 
discussed and what was not discussed. 

Q. Why are you so positive there wasn’t a vote taken 
on the contract? 
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A. Because of the very fact after I had thought it over I 
wondered why. 

Q. Does that recall that there wasn’t a vote taken? A. 
Yes, sir. 


* * 
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Frances Peters 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 

Q. (By Mr. Farkas) Where do you live, Mrs. Peters? 
A. 205 Lynn Street, Reading. 

Q. Are you employed now? 
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A. I am. 

Q. Where are you working? A. Bryan Manufacturing 
Company. 

Q. How long have you worked there? A. It will be two 
years January 28th, 1954. 

Q. January 28th or thereabouts of 1954? A. Yes. 

Q. Has your employment for the most part been regular 
and steady? <A. It has. 

Q. Are you a member of the union? A. I am. 

Q. The IAM? A. Yes. 

Q. Can you recall when you first became a member of the 
union? A. It was the 17th of August, I guess. 


Q. Now, can you recall the first time that you knew there 
was a union in the plant? A. The day they brought it in. 

Q. When was that? When did you first know there was 
a union in the plant? To the best of your recollection? 
A. Well, it must have been around the 17th of August. 

Q. Can you recall how you learned that? A. Well, the 
girls in the shop, I just heard there was one. I was told. 

Q. Now, before that date had you ever been approached 
by any representative of the IAM? A. No, I wasn’t. 
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Q. Had you ever been approached by any employee on 
behalf of the IAM? A. No, sir. 

Q. Will you state whether you had ever seen any posters 
or circulars or hand bills or literature of any kind from the 
IAM before that date? A. There was nothing whatsoever. 

Q. Do you know Mr. Schwartzmiller? A. No, I don’t. 

Q. Have you ever seen Mr. Schwartzmiller? 
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A. Well, I hadn’t before then, no. 

Q. When was the first time that you saw him? A. The 
date he called us. Well, it must have been during the break. 
It was during that break on the 17th. 

Q. Were you employed on the day shift then? A. I was. 

Q. And were you present at that break? A. Yes, I was. 

Q. Can you recall what the conversation was? A. I 
don’t know. It was just that we had a union. 

Q. Who said that? A. Well, I don’t know who said it. 
You just came to work and there was a union. 

Q. No, I am speaking of the break period. Was there 
any conversation during the break? A. I don’t know. 

Q. I beg your pardon? A. I don’t know. 

Q. Do you know the general subject discussed during 
the break? A. Well, just the union, the contract. 

Q. Did you attend any meetings of the IAM? A. Not 
very many, no. 

Q. Do you recall whether you attended any? A. I at- 
tended probably two or three of the whole bunch. 
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Q. Do you recall whether you attended that meeting at 
the end of the day shift? A. I did. 

Q. Do you recall what occurred there? A. What oc- 
curred? Why, Mr. Schwartzmiller read several parts of 
the contract, and that’s all I ean remember. He didn’t read 
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it all, of course. He didn’t have time. The girls didn’t 
really—he just read, you know, some parts. 

Q. Was anything said with respect to the union and its 
presence in the plant in that meeting? Was there any dis- 
cussion about that? A. Pardon? 

Q. Was there any discussion? Did Mr. Schwartzmiller 
say anything about the LAM and its function in the plant? 
What it was doing there, or anything of that sort? A. Well, 
he ‘‘just said we had it.’ 

Q. Do you recall anything further? A. Well, I believe 
they elected committeemen. 

Q. Do you recall who was elected? A. I know there was 
Paul Parker. He was one on days. And I don’t know 
whether Clayton Munday was on nights—I can’t remember 
only just a couple of them. 

'Q. Mrs. Peters, do you recall whether at any meeting 
you ever attended there was a vote taken on the contract? 
A. No, there wasn’t any vote taken on the contract. 
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Q. I am speaking of any meeting you attended. A. No. 
Mr. Farkas: I have no further questions. 


Cross Examination 


* * * 


Q. (By Mr. Poulton) Do you remember everything that 
took place at the meeting on the day shift of August 17th, 
I believe? A. Pardon? 

-Q. Do you remember everything that took place at the 
meeting that you attended? A. No, I don’t remember 
everything. I don’t think anybody does. 

Q. Do you remember whether there was a vote taken to 
approve the contract? A. I don’t believe there was. 

Q. You don’t believe there was? A. No. 

Q. Do you know whether there was or wasn’t? 
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A. Iam almost certain there wasn’t. 

Q. What makes you so certain? A. Well, that is my 
opinion. 

Q. Oh, it is just your opinion. Could there have been a 
vote taken to approve—let me ask you this: Let me ask 
you this: How long did you stay at the meeting? <A. I 
stayed during all of the meeting. 

Q. How long did it last? A. Oh, it must have been an 
hour or so. 

Q. What time did it start? A. I think that it started 
about three, three o’clock, I would say. 

Q. And it lasted until what time? A. Probably about 
four, four-thirty. 

Q. Were you there the entire time? A. Yes, I was. 

Q. What time did you leave the hall? A. About four- 
thirty, whatever time it was over. 


Q. Do you remember who chaired the meeting? A. No. 

Q. Pardon? A. No, I don’t. I think Schwartzmiller was 
the main speaker. 

Q. But you don’t know who chaired the meeting? A. No. 

Q. Do you remember any discussion that took place at 
the meeting? 
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A. No, I don’t, no. 

Q. Do you remember any of the discussion that took 
place at the meeting? A. There were different things. 
About wages and seniority. 

Q. Anything else? A. They just—they discussed parts 
of the contract. 

Q. Anything else that you can remember? A. I can’t 
remember. 

Q. Now, you say they voted for committeemen, is that 
right? A. I believe so. 
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Q. How was the vote taken? A. It was taken by ballots. 

Q. By secret ballot? A. Yes. 

Q. Do you remember what the tally was, the ballots? 
A. No, I don’t. 

Q. Do you remember who won the nominations for elec- 
tion? A. Laura. I think she—— 


Q. Anybody else? How about committeemen? Who—do 
you remember who was elected committeeman? <A. Paul 
Parker. I know Paul Parker. 


Q. Was there anybody else elected that you know of? 
A. I think just the president. 


Q. And the committeemen, too? A. I don’t believe the 
rest of the officers were. 
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Q. Were there any committeemen elected that night? 


A. Paul Parker, I believe. 

Q. Paul Parker. Now, do you remember what the tally 
was as to Paul Parker? How many votes he got? A. No, 
I don’t. 


Q. Were there any other votes taken, that you recall? 
A. No. 

Q. I mean on other committeemen. Were there any other 

committeemen? A. There must have been, but I can’t re- 
member. 
' Q. Is it possible that there could have been a vote taken 
on approval of the contract, and you have forgotten it? 
A. I would almost swear there wasn’t. 

Q. But are you positive there wasn’t? A. I am positive. 


* * * * * 
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Joyce Shaffer 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


Q. (By Mr. Farkas) Miss Shaffer, where do you live? 
A. R. 2, Osseo. 

Q. Are you working at the present time? A. Yes. 

Q. Where are you working? A. Bryan Manufacturing 
Company. 

Q. When did you start working there? A. June 30, 1954. 

Q. Are you a member of the union? A. Yes. 

Q. Do you recall when you became a member of the union? 
A. No, I don’t recall. 

Q. Can you recall the year that you became a member 
of the union? A. Well, it was a month or two after it 
come in. 

Q. Was that 1954? A. Yes. 
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Q. Now, can you tell me when was the first time that you 
knew that a union had come into the plant? A. It was 
shortly after the girls came out of the office. 

Q. By ‘‘shortiy after’’ are you speaking of that day or 
later? A. That day. 

Q. Sometime that day? A. Or that night. 

Q. And how did you learn that? A. Donna Munger come 
and told me. 

Q. Do you recall what she said? A. No. 

Q. Before that date—about when was that, would you 
say? A. I don’t know. 

Q. Well, can you recall the month? A. It was in July 
or August. I don’t know. 
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Q. You don’t recall? A. No. 

Q. Before the date on which you had this conversation 
about a month later will you state whether or not you 
were ever approached by any representative of the IAM? 
A. No. 

_ Q. Will you state whether or not you were ever ap- 
proached by any employee on behalf of the IAM? A. No. 

Q. Will you state whether or not you have ever seen any 
posters 


791 


or literature or circulars of the IAM before this date? 
A. No. 

- Q. Did you have any reason for joining or becoming a 
member of the Union? A. Just that I had to or else lose 
my job. 

~ Q. How did you know that? A. That’s what they said. 
When the probationary period was up I was to join. 


* * * * * ® * * * 


Mr. Farkas: Counsel for the respondent company and 
respondent unions and I discussed, during the recess, the 
possibility of entering into a stipulation, the object being 
to expedite the hearing. The testimony of a number of 
witnesses which I propose to call was, in essence, cumula- 
tive, and it is on this basis that the counsel for the respond- 
ent union and company have indicated their willingness 
to join me in a stipulation. 

Now, the last witness who testified, Miss Joyce Shaffer, 
made reference to the fact that she first learned of the IAM’s 
existence in the plant on the day the girls were called in. 
the office. Specifically, when asked about the date of that, 
she was not quite certain, and said July or August. 

I think that the record shows, and it is well established 
here, and counsel for the respondent union and the company 
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will acquiesce in this statement, that the day the girls were 
called in the office was in the month of August. I won’t go 
beyond that. I will let the record stand, but it was not in 
the month of July. It was the month of August. I won't 
mention the specific date. I will let the record stand as it is. 

Now, to that extent, if counsel for the respondent company 
and the union will agree to that correction in the testimony 
of Miss Shaffer, I propose the following stipulation: 

That if the following employees were called, in response 
to subpoenaes served upon them, their testimony would be 
substan- 
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tially the same as that given by Joyce Shaffer. 

The employees being—and I don’t know whether this 
happens to be in the order number of the subpoenaes or 
not—James Hayes, LaJeanne Hinkle, Pat Carpenter, Doro- 
thy Slocum, Ruth Young, Donna Newbauer, Esther May, 
Caroline Pfeifle, Evelyn Bradshaw, Barbara Rodgers, Vio- 
let Kelley, Paul Parker, Darlene Sharp; and the other two 
individuals have already testified—Frances Peters and 
Joyce Shaffer. 

Mr. Poulton: May I ask how many the total is? 

Mr. Gallucci: There were twelve. 

Mr. Farkas: I believe there were thirteen. 

Mr. Gallueci: I think I missed the names. 

Trial Examiner: You can check. 

Mr. Gallucci: Were you also counting Joyce Shaffer? 

Mr. Farkas: Let me check that and see if I am in error. 
I have thirteen names, not counting Joyce Shaffer, Dorothy 
Sarles or Frances Peters—excusing those three, I have 
thirteen. 

Trial Examiner: I issued sixteen subpoenas, and three 
testified, and there should be thirteen left. I wanted to 
be sure the record showed what the facts were. 


243 

















(793) 


- Mr. Farkas: I believe I had completed my statement. So 
that the matter is not left hanging, I will repeat the query: 
I will inquire whether or not counsel for the respondent 
company and the union respectively will join me in the 
stipulation 
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that these thirteen people whose names have just been read, 
if called would testify substantially the same—in substan- 
tially the same manner as Joyce Shaffer,—and for that 
matter—no, Joyce Shaffer. The other two witnesses en- 
tered into other matters. With the correction as to the date 
of that day the girls were called in the office. 

Mr. Gallucci: In the interest of expediting this as much 
‘as possible, I will concur without any reservations in that 
stipulation. 

Mr. Poulton: I will join the general counsel in behalf of 
the respondent Local and the International in that stipu- 
lation. 


Iola Joice 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


Q. (By Mr. Farkas) Where do you live, Mrs. Joice? 
A. Eaton, Ohio, Route 2. 


Q. You are appearing here in response to a subpoena, 
are you not? A. Yes, I am. 


Q. Are you employed at the present time? 
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A. Yes, sir. 

Q. Where are you working? A. Bryan Manufacturing 
Company, Reading, Michigan. 

Q. When did you first begin your employment there? 
A. July 1, 1954. 

Q. Has your employment been regular for the most part 
or have you had any absences? A. It has been regular. 

Q. Are you at the present time a member of any labor 
organization? A. Yes, I am. 

Q. Would you name the labor organization? A. IAM, 
AF of L. 

Q. Can you recall when you first became a member of the 
IAM? A. It was in September of 1954. 

Q. Will vou tell us the occasion or how you became a 
member? What did you do? A. When I signed my card 
it was at the second meeting where they nominated officers, 
elected officers. 


Q. Are you speaking now of the meeting of employees? 
A. Yes. 

Q. And do you recall how you got your membership card? 
A. They was passed out. I don’t remember who passed 
them out, but they was passed out. 

Q. At the meeting? 
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A. At the meeting, yes. 

Q. Why did you become a member of the IAM, if you 
have a reason. A. I thought I had to become a member 
in forty-five days or I wouldn’t be working there any 
longer. 

Q. You just testified you are a member of the IAM. Will 
vou tell us when you first knew that there was a union in 
ihe plant at Bryan? A. August 16, 1954. 

Q. And how did you learn that fact? A. Jean Edinger, 
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when she got back from the office—Mr. McFann came out 
earlier and got her, and when she came back naturally I 
was interested in what she was called into the office for, 
and I asked her, and she said we had a union. 

Q. Did you make any reply to that or was there any 
conversation after she said that? A. I asked her was it 
in the AF of L or CIO. 

Q. And what, if anything, did Miss Edinger say? A. She 
said she knowed it wasn’t the CIO, but she thought it had 
something to do with the AF of L. 

Q. Incidentally, do you know where Jean Edinger worked 
in the plant? A. Right across the conveyor belt from me. 

Q. About how far away was that? A. From me to the 
reporter. 
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Q. The distance between you and the reporter? A. Yes. 
I don’t think it was quite that far. 
Q. Five or six feet, something like that. Would that be 


a fair estimate? A. I don’t think it was quite as far as it 
is from me to him. 

Q. Across the aisle, you say? A. No, the conveyor belt. 

Q. Oh, across the conveyor belt. Now, before this day— 
August the 16th—I believe you said, when you learned from 
Jean Edinger there was a union in the plant—will you 
state whether you had ever been approached by anybody 
from the IAM? A. No, I hadn’t. 

Q. Will you state whether any employee, fellow employee 
on behalf of the LAM, ever approached you or talked to you 
about the IAM? A. No, they hadn’t. 

Q. Will you state whether or not you had ever seen any 
posters or literature or circulars or written material of any 
kind from the IAM? A. No, I hadn’t. 

Q. As a member of the—strike that. Did you ever attend 
any meetings of employees involving the IAM or the Union? 
A. Before the 16th of August? 
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Q. At any time. Well, let’s take that question first. 
Before August 16th? 
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A. No, I hadn’t. 

Q. How about August 16th? A. Yes. 

Q. Can you recall when that was? A. August 17th. 

Q. And what time on August 17th? A. Eleven o’clock. 
It was around eleven. 

Q. Can you tell us who was present at that meeting? 
A. The second-shift employees and Mr. Schwartzmiller. 

Q. When you say ‘‘the second shift’”’ is it my under- 
standing you say that only the second shift was there? 
A. That’s right. 

Q. Who else was there besides the second shift? A. Mr. 
Schwartzmiller. 

Q. Was there anyone else present? A. No. 

Q. Now, can you recall who chaired that meeting? A. 
Mr. Schwartzmiller. 


* * * 


Q. (By Mr. Farkas) What else, if anything, occurred 
there that night? A. Nominating committee members. 

Q. Who was nominated? A. Phyllis Gaberdale, Clayton 
Munday, Maryalice Mead, myself. 

Q. These are people you say were nominated. Now, can 
you recall who was elected? A. Clayton Munday and my- 
self. 

Q. Now, what else occurred? What other discussion was 
there at this meeting, to the best of your recollection? 
Strike that. Go ahead. A. I don’t remember any other 
discussion, outside of the contract and nomination of officers. 
I mean committee members. 
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'Q. Have you then, to the best of your recollection, told 
us what you believe occurred there at the first meeting, the 
meeting 
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on the night of August 17th? A. Yes, I have. 

-Q. Can you recall, Mrs. Joice, whether there was any 
discussion between Mr. Schwartzmiller and anyone from 
the floor on any subject matter? A. Not any one individual. 
I mean I couldn’t name any individual, but I know some 
one wanted him to read all of the contract, and that was 
followed up by someone else saying they would like to 
hear all of it, too. 

Q. Can you recall whether there was any discussion at 
that meeting with respect to the circumstances surround- 
ing the existence of the contract? A. I know when we first 
went up there there was some confusion of some kind 
about how the contract—how they had came in—but as far 
as remembering any part of that, I can’t. The only thing 
I remember definite about that was Mr. Schwartzmiller, I 
heard him say he heard there was going to be somebody 
sent up there to try to break up the meeting, and he wasn’t 
going to let that happen. Who he was talking to at the 
time, I didn’t know. 

Q. Can you recall whether there was any conversation 
or discussion that night with respect to joining or mem- 
bership in the union? A. Yes. 

Q. What was that? 
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A. It was either forty-five or sixty days, that—I believe 
it was forty-five days—it would cost us less to join at that 
time than if we joined after the forty-five days. 

Q. From whom did this statement come, or how did it 
briginate? A. Mr. Schwartzmiller was explaining initia- 
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tion fees, and he said by that time we would have a local 
number or something, and we would set our own initiation 
fees, and without a doubt they would be higher than what 
they was then. 

Q. Now, Mrs. Joice, you say you were elected a commit- 
tee woman that night? A. Yes. 

Q. Will you state whether or not you received any sort of 
explanation as to your duties in connection with that office, 
and if so, by whom? A. No. Mr. Schwartzmiller told me 
to be at the factory in the morning at ten o’clock, and that’s 
all the information I received from him. 

Q. You mean the following morning? A. That’s right. 

Q. Were you at the plant the following morning at ten 
o’clock? A. Yes, I was. 

Q. And what did you do? <A. I went in the front door 
and asked the receptionist where I was supposed to go. 
She didn’t know nothing about it. I was sure they told me 
that, and I said I would go downtown and come 
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back, maybe, about a quarter after, have a cup of coffee, 
and when I came back she told me to go in Mr. Westbrook’s 
office. 

Q. Who is ‘‘she’’? The receptionist? A. Yes. 

Q. Incidentally, when did you go to work that day, or 
when were you scheduled to go to work? A. We weren’t 
scheduled to go to work until Monday morning. 

Q. What day of the week was this? A. That I went to 
the—— 

Q. Office? A. It was on Wednesday. 

Q. Can you explain that? Were you not working a full 
week at that time? A. No, we weren’t. 

Q. Is that the explanation? A. The second shift worked 
Monday and Tuesday, and Monday we were to report on 
days. 
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Q. All right, you were told now, you say, by the recep- 
tionist, to go to Mr. Westbrook’s office? A. That’s right. 

Q. Did you do that? A. Yes, I did. 

Q. Who was at or in Mr. Westbrook’s office? A. At the 
time I went in? 

Q. If anybody. 
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A. Florence Napier and Imojene Sperback. When I went 
in I don’t remember any others outside of those two. 

Q. Those are the only two that you remember? A. When 
I went in. 

Q. Was there anyone else in the office? A. You mean 
did they come—— 

Q. My question is not was there anybody else there 
before you got there, but at any time, who was present while 
you were in the office? A. Mr. Westbrook, Mr. McFann, 
Imojene Sperbeck, Clayton Munday, Paul Parker, and Mr. 
Schwartzmiller. 

Q. All right, now, would you tell us what occurred? In- 
cidentally, how long were you in there? A. Until around 
four in the afternoon. 

Q. And you say you went in there what time? A. Oh, 
it was between ten-fifteen and ten-thirty. 

Q. Was there any break for lunch? A. Yes, there was. 

Q. Approximately an hour or so? 

Mr. Gallucci: I am going to object. 

Trial Examiner: Sustained. Ask the witness. 

Q. (By Mr. Farkas) Did you go to lunch? A. Yes. 

Q. How long were you out for lunch? A. About an 
hour, maybe an hour and a half. 
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Q. All right. Now, what occurred in the office while you 
were there? A. We discussed seniority. I can’t remember 
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if Mr. Probst was there or not, but if it was the time he 
was there we discussed about when people were laid off, 
how they would be called back. I don’t mean by seniority, 
but I mean what means of calling back they would use, and 
they were talking about registered letters or telephone, and 
how long they would have to report in from the day they 
received it, and how long they would have until they lost 
their seniority, to come back to work. 

Q. Now, Mrs. Joice, this was the first meeting you at- 
tended as a committee woman? A. Well, it was the first 
three or four I attended, but I—— 

Q. No, I am sorry. You don’t understand. I am not 
speaking of the presence of Mr. Probst. I am speaking of 
the morning you were called in. Was that the first meeting 
you attended as a committee woman? <A. Yes. 

Q. From your statement am I correct you attended other 
meetings? As acommittee woman? A. Yes. 

Q. Then your testimony with respect to Mr. Probst it 
was at one of these meetings, but you don’t remember just 
which? A. That is right. 


* * * 


Q. Mrs. Joice, I am going to hand you what has been 
marked and 
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received in evidence as General Counsel’s Exhibit Number 
3, Which has been identified as a contract between the com- 
pany and the union under date of August 10, 1954, and 
which consists of three portions, the first being eleven pages 
in length, a second portion being marked Exhibit ‘‘B’’, 
consisting of two pages, and a third portion being marked 
Exhibit ‘‘A’’, and consisting of two portions. 

Would you examine that? Particularly the portions of 
the contract which carry signatures? 
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Have you had an opportunity to examine that? A. Yes, 
T have. 

Q. Do any of those documents which carry signatures— 
any of those pages—do they carry your signature? A. 
Yes, they do. 

Q. Which one is that? A. The second—— 

Trial Examiner: How many pages from the back of the 
document? Can you tell us that way? 

The Witness: The third page from the back. 

Trial Examiner: The third page from the back. 

Q. (By Mr. Farkas) And what is the date over your 
signature, if any? What date is on that sheet that bears 
your signature? A. The second of September? Mine isn’t 
too clear. 

Q. Now, can you recall the circumstances involving your 
signature on that sheet? 
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A. You mean the day I signed it? I remember it was at 
the end of a committee meeting and Management. 

Q. You signed it at a committee meeting, you say? A. 
Yes. 

Q. Do you recall where that was held? A. Mr. West- 
brook’s office. 

Q. Do you recall who was present? A. Yes, I do. 

Q. Who was present? A. Mr. Schwartzmiller, Florence 
Napier, Imojene Sperbeck, Paul Parker, Clayton Munday, 
Mr. McF ann. 

Q. Anyone else? A. That’s all. Myself. 

Q. Can you recall whether—strike that. Can you recall 
who, in addition to yourself, you saw signing that? A. I 
know I signed it in that office, but I don’t know if they 
did or not. 

Q. Now, where did you sign it in the office? A. On the 
desk. 
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Q. Will you explain to us just where the paper was that 
you signed? <A. The left-hand corner of the desk. 

Q. What was on that desk? 

Mr. Gallucci: Mr. Trial Examiner, I haven’t objected in 
the past to Mr. Farkas’s continually slightly leading ques- 
tions. 
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‘What happened next,’’ or ‘‘What was there.’’ I don’t 
think those—— 

Trial Examiner: The objection is overruled. To those 
kind of questions I think the objection should be overruled. 
Proceed. 

Q. (By Mr. Farkas) What was on the desk? A. Every- 
thing preceding this page. It was folded back like this, and 
I signed it, but I can’t remember—the telephone was 
there—— 

Q. All right. Now, what was the reason for your signing 
that? If any? Let me ask you another question. Perhaps 
phrase that a little different. Was there any conversation 
with anybody or any discussion with respect to signing it 
before you signed? A. Not that I recall. 

Q. My next question then is why did you sign? What 
was your reason for your signing? A. The committee and 
Management had agreed as near as possible on things they 
had discussed, and Management and the committee, neither 
one—well, they just had agreed on it. 

Q. Can you recall when this agreement occurred? A. 
They didn’t agree on everything at once. I mean like they 
agreed on call-backs and seniority at different times, and 
it was to my belief everything had been covered, and then 
we signed it. 

Q. When you speak of an agreement, are you speaking 
of previous committee meetings? A. Yes, I am. 
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Q. Can you recall whether there was any understanding of 
any kind with respect to the day on which you signed that 
agreement, as to the signing? A. No, I don’t. 

Q. Well, I am just trying to find out, Mrs. Joice, how it 
was that you went into the room and signed. Do you know 
what prompted it? What was the reason for your being 
there and signing it? If you can recall. 

Mr. Gallucci: Mr. Trial Examiner, that question was 
asked in exactly the same way before, and answered at 
least twice. 

Trial Examiner: I think the witness has given an ex- 
planation of why she signed. Do you recall how this par- 
ticular meeting happened to be called the particular day 
that you did sign this, or was it just one of several meet- 
ings, as far as you can remember? 

The Witness: As far as I can remember, it was just 
one of several meetings. 

Q. (By Mr. Farkas) Going back to the meeting on the 
night of August 17th, when you were elected a committee 
woman, Mrs. Joice, can you recall whether there was any 
discussion with respect to the status of the people who had 
been acting as temporary committee men? Was there any 
discussion at all about that matter? A. You mean at the 
union meeting? 

Q. When you were elected a committee woman. A. Well, 
I knew that I was supposed to go in there the next 
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day, and Jean Edinger and those girls wasn’t to go in 
there no more. 

Q. Well, how did you know that? A. Because we were 
told they were on a temporary committee. 

Q. And that night you and who else were elected? A. 
Clayton Munday. 
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Q. What was the exact title of your position, if you can 
recall? Was it just committee woman, or some other 
A. Committee woman, is all I know. 

Q. Can you recall the first occasion or day when you saw 
Mr. Schwartzmiller for the first time? A. It was August 
17th. 

Q. Where was that? A. At the factory. 

Q. You mean in the plant? A. That’s right. 


E. J. McFann 
a witness called by and on behalf of the Respondent Com- 
pany, having been previously duly sworn, was examined 
and testified as follows: 


Direct Examination 


Q. Mr. McFann, approximately how many of your em- 
ployees subsequently to the execution of the contract of 
August, 1954, authorized the company in writing to check 
off their dues? A. Well, all the employees authorized the 
checkoff sheet except possibly a few on probation. 

Q. Except who? A. A few employees who may have 
been on probation. I don’t know actually if there were any 
employees or not. If there were, those employees would 
have, but outside of that, everyone else to 
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my knowledge—— 


Q. (By Mr. Gallucci) Mr. McFann, if you know, will you 
please state whether or not your company checks off dues 
for employees who so authorize it? A. Yes, we do. 


LOCO 
aetna 
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“Q. Has any employee who has been employed forty-five 
days or more ever refused to have their dues checked off? 
i LA, No. 

/ Q. How many employees do you presently have at Read- 
ing and Hillsdale plants? A. Around four hundred eighty 
employees. 

Q. Have all those employees authorized the company to 
check off their dues? A. All but probationary employees, 
which there are some of at the present time, but I don’t 
know how many. 

'Q. Could you estimate the approximate number of pro- 
bationary 
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employees at present? A. Well, we have done a lot of 
hiring lately, in the last two months, and it would have 
to be a guess. I wouldn’t even know whether I would be 
close. I would say possibly thirty to forty employees. 
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Trial Examiner: The hearing will be in order. The re- 
spondent union may proceed with its case. 

Mr. Poulton: The respondent union, sir, will call one 
witness. We do not attempt—I do not think it is necessary 
to attempt to refute any of the statements in the record by 
the witnesses of the General Counsel, and we will call this 
witness for one purpose only, and the purpose will appear 
during the examination. 

I would like to call Miss Maryalice Mead. 


Maryalice Mead 
«a witness called by and on behalf of the Respondent Union, 
being previously sworn, was examined and testified as 
follows: 


* * 
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Now, at the time you signed this statement, in which you 
declared that the above charge and statements therein 
were true to the best of your knowledge and belief, did you 
believe that the company had discharged those people for 
activities on behalf of the UAW-CIO? A. Yes, with the 
union’s help. 

Q. So that when I asked you sometime ago if the com- 
pany had ever done anything to discourage union activity, 
and you said no, they hadn’t, you were lying to me? 


* * * * ® * * * * 
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Farn Salomon 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 


Q. (By Mr. Farkas) Where do you live, Mr. Salomon? 
A. 318 Northwestern, Hillsdale, Michigan. 
. Are youemployed? A. Yes. 
. Where? A. Allied Products, Plant 3. 
. Are you a member of Local 701? A. I am. 
. Have you ever held any office? A. I have. 
. When? A. As president—— 


1151 


Q. What office was that? A. I was recording secretary 
for a number of years. I just can’t tell you the exact year 
I went in office, but from 1951 to June of 1955 I wes 
president. 

Q. June of 1955 were you a candidate for office of presi- 
dent? A. Iwas not, sir. 

Q. During the time that you were president of Local 
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701 you have any knowledge of any organizational activity 
at Bryan Manufacturing Company? A. I did, sir. 

Q. On behalf of whom was that organizational activity? 
A. The UAW-CIO. 

-Q. Mr. Salomon, did you personally participate in that 
organizational activity? A. I did, in the early stages of it, 
yes. 

Q. Were there any other individuals participating in that 
activity? I speak of the UAW-CIO. A. There was, sir. 

Q. Who was that? A. Robert McClain, International 
Representative. 

| Q. And during the course of that organizational activity 
were there any organizational—were there any authoriza- 
tion cards obtained from the employees of Bryan Manufac- 
turing? A. There was. 

' Q. Do you recall how many or approximately how many? 
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A. As I recall, it was between thirty and forty. I can’t 
give you the exact number. 

Q. Mr. Salomon, I hand you what has been received in 
evidence as General Counsel’s Exhibit Number 13, and ask 
you to examine that document, that card. Do you know 
what that is? A. I do, sir. 

Q. What is it? A. Itisa card asking for recognition or 
an election for the NLRB. 
~ Q. Do you recall whether or not cards were obtained from 
employees in the organizational activity at Bryan Manu- 
facturing Company? A. Were they obtained from them? 

Q. The employees? A. Yes, sir. 

Q. Can you recall whether or not they were cards of this 
‘type or any other type, or what they were like? A. They 
were of this type, sir. 

Q. Mr. Salomon, did you personally have in your hands 
‘any authorization cards from employees at Bryan Manuv- 
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facturing Company during the organizational activity 
there? A. I did, sir. 

Q. How do they compare with the card that vou have in 
your hand? A. Well, as I recall, they were of the same 
nature. However, they were an old style card, which is 
a little larger than this 
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card here. 

Q. Now, do you recall any discussion at any meetings of 
Local 701 with respect to organizational activity at Bryan 
Manufacturing Company? A. I do, sir. 

Q. Do you recall when those discussions first occurred? 
A. Well, in the early stages we were over there working on 
the plant. I kept the Board informed of what was taking 
place periodically, at our Board meetings. I can’t give you 
the exact dates of them. 

Trial Examiner: When were the early stages of the or- 


ganization, approximately, then? 

The Witness: As I recall, it was the early part of 54 
that I was asked to assist the International representative 
over there. 

Trial Examiner: What month, approximately? How 
early? 

The Witness: I think April or May, somewhere in there. 


* * * * oO 2 2 * ™ 
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Cross Examination 


Q. (By Mr. Poulton) Mr. Salomon, when in June did 
you relinquish the presidency of Local 701? A. June 13, 
1955. 

Q. Did you participate, yourself, in the organizational 
activities at Bryan Manufacturing in Reading in 1954? A. 
I did, sir. 
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Q. Do you know, sir, on the last date that circulars were 
given out in Reading? A. Handbills, you are referring to? 
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Q. Yes, that’s correct. A. I can’t give you the exact 
date, but I think it was in June, July, somewhere along 
there. 
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Q. Did you ever attend any get-together meetings, gath- 
erings, at Mary Carter’s house? A. I did, sir. 

Q. When was that? A. We held a series of meetings over 
there—Mr. McClain and I—when we were working on the 
plant, on various occasions. I just don’t recall the dates. 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Charge Against Labor Organization Or Its Agents 


Case No. 7-CB-280. 
Date Filed 8-5-55. 


Compliance Status Checked by: GJ. 


1. Lapor OrGAnizaTION oR Its AGENTS AGAINST WuHuicH 
CHARGE IS BROUGHT 


Name (1) International Association of Machinists, AFL; 
(2) Local 1424, International Association of Machinists, 
AFL. 

Address (1) 440 National City Bank Building, Cleveland, 
Ohio; (2) c/o Donna Munger, 40 Fayette, Hillsdale, Mich- 
igan. 

The above-named organization(s) or its agents has (have) 
engaged in and is (are) engaging in unfair labor practices 
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within the meaning of Section (8b) Subsection(s) 1(a) and 
(2) of the National Labor Relations Act, and these unfair 
labor practices are unfair labor practices affecting com- 
merce within the meaning of the Act. 


addresses, plants involved, dates, places, ete.) 

The above named labor organizations, through their of- 
ficers and agents on or about August 10, 1954 executed a 
collective bargaining contract with Bryan Manufacturing 
Company, Reading, Michigan for the following unit: ‘* All 
present and future employees of the Company, excepting 
foremen, working foremen, office or clerical employees, pro- 
fessional employees, guards and all supervisors as defined 
in the Act.’’ This contract has been maintained in full force 
and effect up to the present time and is to remain in full 
force and effect until August 10, 1956. Yet at the time of 
the execution of this collective bargaining agreement, the 
above named labor organizations were not unassisted 
and/or majority representatives of the employees in the 
unit set out above as provided in Section 9 (a) and 8 (a) 
(3) of the Act. Said agreement provides that as a con- 
dition of employment, all employees covered by the agree- 
ment are required 45 days after the date of execution of 
the agreement and in the case of new employees 45 days 
after the date of hiring to become and remain members in 
good standing in the Union during the term of the agree- 
ment. This union security provision has and still is being 
enforced although at no time have the respondent labor 
organizations been the representative of the employees 
as provided in Section 9 (a) and § (a) (8) of the Act. 
Through this act the above named labor organizations have 
and are restraining and coercing the employees of Bryan 
Manufacturing Company in the exercise of rights guar- 
anteed them under Section 7 of the Act and also have and 
are causing and attempting to cause Bryan Manufacturing 


2. Basis of the Charge (Be specific as to facts, names, 


261 











(1224) 


Company to discriminate against its employees in violation 
of Section 8 (a) (3) of the Act. 

3. Name of Employer, Bryan Manufacturing Company. 

4. Location of Plant Involved (Street, City, and State) 
Reading, Michigan. 

Type of Establishment (Factory, mine, wholesaler, etc.) 
Factory. 


6. Identify Principal Product or service, Auto Parts. 


7. No. of Workers Employed, 570. 
8. Full Name of Party Filing Charge, Maryalice Mead. 


9. Address of Party Filing Charge (Street, City, and 
State) +5 E. Hallet St., Hillsdale, Michigan. 


10. Tel. No. Hemlock 7-3276. 
11. DECLARATION 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge and 
belief. 


By Maryauice Meap 
(Signature of representative or person making charge) 


INDIVIDUAL 
(Title or office, if any) 
(Date) 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Charge Against Employer 


Case No. 7-CA-1303. 
Date Filed 6-9-55. 


Compliance Status Checked By: GJ. 
1. Empitoyer AGainst WHom CHarcE 1s BROUGHT 


Name of Employer BRYAN MANUFACTURING CO. 

Number of Workers Employed 570. 

Address of Establishment (Street and number, city, zone, 
and State) READING, MICHIGAN. 

Type of Establishment (Factory, mine, wholesaler, ete.) 
Factory. 

Identify principal product or service—Auto parts. 

The above-named employer has engaged in and is engag- 


ing in unfair labor practices within the meaning of section 
8 (a), subsections (1) and (2) and (3) of the National Labor 
Relations Act, and these unfair labor practices are unfair 
labor practices affecting commerce within the meaning of 
the act. 


2. Basis of the Charge (Be specific as to facts, names, 
addresses, plants involved, dates, places, ete.) 

The above-named Employer has on various dates dis- 
charged the employees named below and others not named 
because of their membership in or activities on behalf of 
International Union, United Automobile, Aircraft & Agri- 
cultural Implement Workers of America (CIO), and be- 
cause they exercised rights guaranteed in Section 7 of the 
Act, and has continuously thereafter failed and refused to 
reemploy them in violation of Section 8 (a)(1) and (3) of 
the Act: 


Marjorie Bounce, Phyllis Gaberdial, Barbara Engel, 
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Shirley Loveless, Nellie Ford, Dorothy Sarles, Lloyd 
Havens. 

The undersigned further alleges that each and every day 
henceforward said Employer continues to fail and refuse 
to reemploy the above-named employees constitutes sep- 
arate and distinct violations of Section 8 (a)(1) and (3). 

The above-named Employer has assisted in the formation 
of, fostered the development of, and dominated the activities 
of a local whose number is at present unknown, of the Inter- 
national Association of Machinists, AFL, and has recog- 
nized and contracted with this union in order to thwart the 
employees’ effort stoward self-organization. 

By the above and other acts the Employer has interfered 
with, restrained and coerced, and is interfering with, re- 
straining and coercing its employees in the exercise of the 
rights guaranteed them in Section 7 of the Act. 

3. Full Name of Party Filing Charge (if labor organiza- 
tion, give full name, including local name and number) 
Maryalice Mead. 

4. Address (Street and number, city, zone, and State) 
+5 E. Hallett St., Hillsdale, Michigan. 

Telephone No. Hemlock 7-3276. 

5. Full Name of National or International Labor Organ- 
ization of Which It Is an Affiliate or Constituent Unit (To 
be filled in when charge is filed by a labor organization). 


7. DEcLARATION 
I declare that I have read the above charge and that the 


statements therein are true to the best of my knowledge 


and belief. 
: By MaryaticeE Meap 


(Signature of representative or person filing charge) 


Aw InprIvipvaL 
(Title, of any) 
(Date) June 9, 1955. 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Supplemental Charge Against Employer 


Case No. 7-CA-1303. 
Date Filed 8-5-55. 


1. Emputover Acainst WHomM CGarcGE Is BrouGcut 


Name of Employer—Bryan Manufacturing Company. 

Number of Workers Employed 4570. 

Address of Establishment (Street and number, city, zone, 
and State) Reading, Michigan. 

Type of Establishment (Factory, mine, wholesaler, etc.) 
—Factory. 

Identify principal product or service—Auto parts. 

The above-named employer has engaged in and is en- 
gaging in unfair labor practices within the meaning of sec- 
tion 8 (a), subsections (1) and (2) and (3) of the National 
Labor Relations Act, and these unfair labor practices are 
unfair labor practices affecting commerce within the mean- 
ing of the act. 


2. Basis of the Charge (Be specific as to facts, names, 
addresses, plants involved, dates, places, etc.) 


THIS IS AN ADDITION TO AND DOES NOT RE- 
PLACE ANY ALLEGATION CONTAINED IN THE 
CHARGE DATED 6-9-55. 


The Employer, through its officers and agents on or about 
Aug. 10, 1954 executed a collective bargaining contract with 
the International Association of Machinists, AFL, for the 
following unit: ‘‘All present and future employees of the 
Company, excepting foremen, working foremen, office and 
clerical employees, professional employees, guards and all 
supervisors as defined in the Act.’’ This contract has been 
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maintained in full force and effect up to the present time 
and is to remain in full force and effect until August 10, 
1956. Yet at the time of the execution of this collective 
bargaining agreement neither the [AM-AFL, nor any of 
its locals, was the unassisted and/or majority represent- 
atives of the employees in the unit set out above as provided 
in Section 9 (a) and 8 (a) (3) of the Act. Said agreement 
provides that as a condition of employment, all employees 
covered by the agreement are required 45 days after the 
execution of the agreement and in the case of new employees 
45'days after the date of hiring to become and remain mem- 
bers in good standing in the union during the term of the 
agreement. This union security provision has and still is 
being enforced although at no time has the collective bar- 
gaining agent been the representative of the Employer’s 
employees as provided in Section 9 (a) and 8 (a) (3) of the 
Act. Through this Act the Employer through its officers 
and agents has and is interfering with, restraining and 
coercing its employees in the exercise of rights guaranteed 
them under Section 7 of the Act. 

3. Full Name of Party Filing Charge (if labor organ- 


ization, give full name, including local name and number)— 
Maryalice Mead. 


4, Address (Street and number, city, zone, and State)— 
+5 East Hallett Street, Hillsdale, Michigan. 
Telephone No.—Hemlock 7-3276. 


7. DECLARATION 


I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge 
and belief. 


By Maryauice Mrap 
(Signature of representative or person filing charge) 


An INDIVIDUAL 


(Title, rf any) 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTH REGION 


Case No. 7-CA-1303 
In the Matter of 


Bryan Manuracturinec Co. and Maryauice Mrap, an Indi- 
vidual and LocaL 1424, [INTERNATIONAL ASSOCIATION OF 
Macuinists, AFL, anp [INTERNATIONAL ASSOCIATION OF 
Macuinists, AFL Party to the Contract 


Complaint 


It having been charged by Maryalice Mead, an individual, 
that Bryan Manufacturing Co., hereinafter called Respond- 
ent, has engaged in and is now engaging in certain unfair 
labor practices affecting commerce as set forth in the Na- 
tional Labor Relations Act, as amended, 61 Stat. 136, and 
as further amended, 65 Stat. 601, 602, hereinafter called the 
Act, the General Counsel of the National Labor Relations 
Board, herein called the Board, on behalf of the Board, by 
the Acting Regional Director for the Seventh Region as 
agent for the Board, and as designated by the Board’s Rules 
and Regulations, Series 6, as amended, Section 102.15, here- 
by issues this Complaint and alleges the following: 


1. Respondent is now and at all times hereinafter men- 
tioned was a corporation organized and existing under the 
laws of the State of Ohio, and is engaged in manufacturing 
electrical products. Respondent at all times material here- 
to operated manufacturing plants in Monticello, Ohio; Peru, 
Indiana; North Manchester, Indiana; Bryan, Ohio and 
Reading, Michigan. 


2. Respondent in the usual and ordinary course and con- 
duct of its business causes and has continuously caused over 
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a long period of time, including the period covered by this 
Complaint, large quantities of raw 
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materials and equipment, used in the manufacture of its 
products, to be purchased and transported in interstate 
commerce, from and through states of the United States, 
including the State of Michigan and causes and has con- 
tinuously caused large quantities of products produced by 
it to be sold and transported in interstate commerce, from 
its various plants situated in the several states, above 
mentioned. During the calendar year 1954, which is repre- 
sentative of all times material hereto, the Respondent sold 
and shipped in interstate commerce, finished products val- 
ued in excess of $250,000, and during the aforesaid calendar 
year the Respondent sold and shipped in interstate com- 
merce from its plant at Reading, Michigan, to points out- 
side the State of Michigan finished products valued in excess 


of $50,000, and sold finished products, produced by its plant 
at Reading, Michigan, valued in excess of $100,000 to enter- 
prises within the State of Michigan to be directly utilized 
inithe products, processes or services of said enterprises, 
each of which in turn shipped products valued in excess of 
$50,000 out of the State of Michigan. 


3. Respondent has been at all times hereinafter men- 
tioned and is now engaged in commerce within the meaning 
of Section 2 (6) and (7) of the Act. 


4. Respondent, on or about August 10, 1954, entered into 
a collective bargaining agreement governing wages, hours 
and working conditions of its employees at Reading, Mich- 
igan, with the following labor organizations: International 
Association of Machinists, AFL, and Local 1424, Inter- 
national Association of Machinists, AFL, hereinafter joint- 
ly called the Union, at a time when the aforesaid Union did 
not in fact represent a majority of the employees within 
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the bargaining unit at its Reading, Michigan plant, spec- 
ified in the contract, to wit: ‘All present and future em- 
ployees of the Company, excepting foremen, working fore- 
men, Office or clerical employees, professional employees, 
guards and all supervisors as defined in the Act.’’ 


5. Article II and Article III of the aforesaid collective 
bargaining agreement referred to in paragraph 4 above 
contain the following 


1237 
‘“ynion security provisions’’: 
Articie II 


CHECK-OFF 


Section 1. Upon receipt of a signed authorization of 
the employee involved, the Company shall deduct from 
the employees pay check the initiation fee and dues pay- 


able by him to the Union during the period provided 
for in said authorization. Deductions shall be made 
from the pay check received on the last Wednesday of 
the month, to be applied on the present month’s account. 





Section 2. Deductions provided for above shall be 
remitted to the financial secretary of the Union no 
later than the tenth day of the month following the de- 
duction. The Company shall furnish the financial secre- 
tary of the Union monthly pay record of those for whom 
deductions have been made. The parties agree the 
check-off authorization shall be in the form attached 
hereto. 

Articie IIT 


Union SHOP 


Section 1. As a condition of employment, all em- 
ployees covered by this agreement shall, forty-five (45) 
days after the date of execution of this agreement, or 
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in the case of new employees forty-five (45) days after 
the date of hiring, become members of the Union, and 
remain members in good standing in the Union during 
the term of this agreement. 


The aforesaid Check-Off and Union Shop clauses de- 
scribed above have at all time since August 10, 1954, been 
maintained in force and effect between the Respondent and 
the Union covering the unit of employees at the Respond- 
ent’s Reading, Michigan plant described in paragraph 4 
above. 


6, The union security clauses set forth in paragraph 9 
above ‘‘have been from their inception and continue to be 
illegal, null and void for the reason that they contravene 
the proviso in Section 8 (a)(3) of the Act in the following 
respects, to wit: In that said agreement was made with 
the aforesaid Union at a time when said Union was not the 
representative of the employees in the aforesaid described 
unit, as provided in Section 9 a() of the Act and at a time 
when said Union was ‘‘established, maintained and/or as- 
sisted’’ by the action of the aforesaid Respondent in ‘‘recog- 
nizing, dealing with, and entering into a collective bargain- 
ing’ agreement with’? the union governing the wages, 
hours, and working conditions 
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of its employees in its manufacturing plant at Reading, 
Michigan, before any of said employees and/or a majority 
of said employees had designated the Union as their col- 
lective bargaining representative. 


7. Respondent, by entering into and retaining in effect _ 
the illegal union security clauses set forth in paragraph 5 
above, has discriminated and is discriminating in regard to 
hire or tenure of employment of employees to encourage 
membership in the Union and thereby did engage in and is 
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engaging in unfair labor practices within the meaning of 
Section 3 (a) (3) of the Act. 


8. Respondent, by the acts alleged in paragraphs 4 
through 7 above, has sponsored, dominated, assisted and 
contributed to the support of the Union and is dominating, 
assisting and contributing to the support thereof and has 
thereby engaged in and is engaging in unfair labor practices 
within the meaning of Section 8 (a) (2) of the Act. 


9. Respondent, by the acts set forth in paragraphs 4 
through 8 above, has interfered with, restrained and coerced, 
and is interfering with, restraining and coercing its em- 
ployees in the exercise of rights guaranteed to them under 
section 7 of the Act and has thereby engaged and is engag- 
ing in aatats labor practices within the meaning of Section 
8 (a) (1) of the Act. 


10. The activities of the Respondent, as set forth in para- 
graphs 4 through 9 above in connection with its operations 


as described in paragraphs 1 through 3 above, have a close, 
intimate and substantial relation to trade, traffic and com- 
merce among the several states and tend to lead to labor 
disputes burdening and obstructing commerce and the free 
flow of commerce. 


11. The acts of the Respondent described above constitute 
unfair labor practices affecting commerce within the mean- 
ing of Section 8 (a)(1), (2) and (3) and Section 2 (6) and 
(7) of the Act. 


WHEREFORE, on Oct. 5, 1955, the General Counsel of the 
National Labor Relations Board, on behalf of the Board, 
has caused the 
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Acting Regional Director for the Seventh Region to issue 
this Complaint against Bryan Manufacturing Co., Respond- 
ent herein. 


Wurm T. Lirtte, 
Acting Regional Director 
National Labor Relations Board 
Seventh Region 


1241 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTH REGION 


In the Matter of 


Locat 1424, InrernaTIonaL Association oF MAacHInists, 
AFL, anp InTERNATIONAL AssociaTION oF MacHINISTs, 
AFL and Maryauice Mean, an Individual and Bryan 
Manuracturrne Co., Party to the Contract 


Case No. 7-CB-280 
Complaint 


It having been charged by Maryalice Mead, an individual, 
that Local 1424, International Association of Machinists, 
AFL, and International Association of Machinists, AFL, 
hereinafter jointly called Respondent, has engaged in and 
is now engaging in certain unfair labor practices affecting 
commerce as set forth in the National Labor Relations Act, 
as amended, 61 Stat. 136, and as further amended, 65 Stat. 
601, 602, hereinafter called the Act, the General Counsel of 
the National Labor Relations Board, herein called the 
Board, on behalf of the Board, by the Acting Regional 
Director for the Seventh Region as agent for the Board, 
and as designated by the Board’s Rules and Regulations, 
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Series 6, as amended, Section 102.15, hereby issues this 
Complaint and alleges the following: 


1, Bryan Manufacturing Company, hereinafter called the 
Company, is now and at all times hereinafter mentioned 
was a corporation organized and existing under the laws 
of the State of Ohio and for many years and at all times 
mentioned herein was engaged in the manufacture of elec- 
trical products in its several manufacturing plants situ- 
ated in Monticello, Ohio; Peru, Indiana; North Manchester, 
Indiana; Bryan, Ohio and Reading, Michigan. 
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2. The Company in the usual and ordinary course of its 
business causes and has continuously caused over a long 
period of time, including the period covered by this Com- 
plaint, large quantities of raw materials and equipment 
used in the manufacture of its products to be purchased 
and transported in interstate commerce from and through 
the states of the United States including the State of Michi- 
gan, and causes and has continuously caused large quan- 
tities of products produced by it to be sold and transported 
in interstate commerce into and through the several states 
of the United States including the State of Michigan. 


3. During the calendar year 1954, which is representative 
of all times material hereto, the Company sold and shipped 
in interstate commerce to and through the several states 
of the United States finished products valued in excess of 
$250,000, and during the aforesaid calendar year the Com- 
pany sold and shipped finished products from its plant at 
Reading, Michigan, to points outside the State of Michigan 
valued in excess of $50,000, and in addition sold finished 
products to other enterprises within the State of Michigan 
valued in excess of $100,000 to be utilized in the production, 
processes or services of said enterprises, each of which in 
turn ship finished products outside the State of Michigan 
valued in excess of $50,000. 
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4. The Company has been at all times hereinafter men- 


tioned and is now engaged in commerce within the meaning 
of Section 2 (6) and (7) of the Act. 


5. Local 1424, International Association of Machinists, 
AFL, and International Association of Machinists, AFL, 
jointly called Respondent, are labor organizations within 
the meaning of Section 2 (5) of the Act. 


6. On or about August 10, 1954, the Respondent entered 
‘nto and thereafter retained in force and effect a collective 
bargaining agreement with the Company governing the 
rates of pay, wages, hours of employment and other condi- 
tions of employment of the following described unit of 
employees 
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in the Company’s plant at Reading, Michigan: 


‘¢All present and future employees of the Company, 
excepting foremen, working foremen, office or clerical 
employees, professional employees, guards and all 
supervisors as defined in the Act.”’ 


At the time when the aforesaid collective bargaining agree- 
ment was entered into, the Respondent did not in fact repre- 
sent a majority of the employees in the unit set forth above 
in the Company’s plant at Reading, Michigan. 


7. The aforesaid collective bargain agreement referred 
to in paragraph 6 above contained the following union 
security clauses: 


Articie II] 


CHECK-OFF 


Section 1. Upon receipt of a signed authorization of 
the employee involved, the Company shall deduct from 
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the employees pay check the initiation fee and dues 
payable by him to the Union during the period pro- 
vided for in said authorization. Deductions shall be 
made from the pay check received on the last Wednes- 
day of the month, to be applied on the present month’s 
account. 


Section 2. Deductions provided for above shall be 
remitted to the financial secretary of the Union no later 
than the tenth day of the month following the deduc- 
tion. The Company shall furnish the financial secre- 
tary of the Union monthly pay record of those for whom 
deductions have been made. The parties agree the 
check-off authorization shall be in the form attached 
hereto. 





ARTICLE III 
Union SHop 


Section 1. As a condition of employment, all em- 
ployees covered by this agreement shall, forty-five (45) 
days after the date of execution of this agreement, or 
in the case of new employees forty-five (45) days after 
the date of hiring, become members of the Union, and 
remain members in good standing in the Union during 
the term of this agreement. 


8. The union security clauses set forth above in para- 
graph 7 were at all times and continue to be illegal, null 
and void for the reason that they contravene the proviso 
in Section 8 (a)(3) of the Act in the following respects, to 
wit: In that they were entered into at a time when the 
Respondent was established, maintained and assisted by 
the Company’s unlawful recognition and at a time when the 
Respondent was not the representative of the employees as 
provided in Section 9 (a) of the 
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Act, in the unit described in paragraph 6 above. 

9. Respondent, by entering into the aforesaid collective 
bargaining agreement containing the illegal union secu- 
rity provisions set forth in paragraph 7 above, and by 
thereafter retaining in effect said collective bargaining 
agreement and the aforesaid illegal union security clauses, 
has caused and is causing and is attempting to cause the 
Company to discriminate against employees at its Read- 
ing, Michigan plant in repavd to the hire or tenure of em- 
ployment to encourage membership in the Respondent in 
violation of Section 8 (a)(3) of the Act and thereby has 
engaged in and is engaging in unfair labor practices within 
the meaning of Section 8 (b)(2) of the Act. 

10. Respondent, by the acts described in paragraphs 6 
‘through 9 above, did restrain and coeree, and is restrain- 
ing and coercing the employees in the unit described in 
paragraph 6 above in the exercise of rights guaranteed in 
‘Section 7 of the Act and did thereby engage in and is 
‘engaging in unfair labor practices within the meaning of 
Section 8 (b)(1)(A) of the Act. 

11. The activities of Respondent, as set forth in para- 
graphs 6 through 10 above, occurring in connection with the 
operations of the Company described in paragraphs 1 
through 4 above, have a close, intimate and substantial 
relation to trade, traffic and commerce among the several 
states and tend to lead to labor disputes burdening and 
obstructing commerce and the free flow of commerce. 

12. The acts of Respondent described above constitute 
unfair labor practices affecting commerce within the mean- 
ing of Section 8 (b)(1)(A) and (2) and Section 2 (6) and 
(7) of the Act. 


Wuererore, on Oct. 5, 1955, the General Counsel of 
the National Labor Relations Board, on behalf of the 
‘Board, has caused the Acting Regional Director for the 
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Seventh Region to issue this Complaint against Local 1424, 
International Association of Machinists, AFL, and Inter- 
national Association of Machinists, AFL, Respondent 
herein. 

Wiuuam T. Littte 

William T. Little, Acting Regional Director 

National Labor Relations Board 

Seventh Region 


-_ 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTH REGION 


In the Matter of 


Locau 1424, INTERNATIONAL ASSOCIATION OF Macuinists, 
AFL, anp INTERNATIONAL ASSOCIATION OF Macuinists, 
AFL and Maryauice Meap, an Individual and Bryawn 
MAnvuractuRinG Co., Party to the Contract 


Case No. 7-CB-280 


Answer of Local Lodge 1424, International Association of 
Machinists, AFL, and International Association of 
Machinists, AFL 
Local 1424, International Association of Machinists. 
AFL, and International Association of Machinists, AFL 
(hereinafter referred to as the Respondents) hereby file 
the following joint Answer to the Complaint in the above 
captioned case, dated October 5, 1955, filed by William T. 
Little, Acting Regional Director of the Seventh Region of 

the National Labor Relations Board: 


1. The Respondents are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions or conclusions contained in Paragraph 1 of the Com- 
plaint. 
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2. The Respondents are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions or conclusions contained in Paragraph 2 of the Com- 
plaint. 


3. The Respondents are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions or conclusions contained in Paragraph 3 of the Com- 
plaint. 


| 4, The Respondents are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions or conclusions contained in Paragraph 4 of the Com- 
plaint. 
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5. The Respondents admit the allegations and conclu- 
sions contained in Paragraph 5 of the Complaint. 


6. The Respondents generally and specifically deny each 
and every allegation and conclusion contained in Paragraph 


6 of the Complaint. 


| 7. The Respondents generally and specifically deny each 
and every allegation and conclusion contained in Paragraph 
7 of the Complaint. 


| 8. The Respondents generally and specifically deny each 
and every allegation and conclusion contained in Paragraph 
8 of the Complaint. 


9. The Respondents generally and specifically deny each 
and every allegation and conclusion contained in Paragraph 
9 of the Complaint. 


10. The Respondents generally and specifically deny each 
and every allegation and conclusion contained in Paragraph 
10 of the Complaint. 


11. The Respondents generally and specifically deny each 
and every allegation and conclusion contained in Paragraph 
11 of the Complaint. 
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12. The Respondents generally and specifically deny each 
and every allegation and conclusion contained in Paragraph 
12 of the Complaint. 


The Respondents hereby assert the following affirmative 
defenses: 


1. Section 10(b) of the National Labor Relations Act 
forecloses the National Labor Relations Board from 
proceeding with this case in that the unfair labor prac- 
tices alleged in the Complaint did not occur within six 
months from the date of the filing of the charge in this 
case. 


Respectfully submitted, 


Puato EB. Paprs 
Plato E. Papps, Chief Counsel 
International Association of Machinists, AFL 


Dated at Washington, D. C. 
this 12th day of October 1955. 


I hereby certify that copies of the above have 
been served this date by Registered Mail, Return 
Receipt Requested, upon the following parties: 


William T. Little, Acting Regional Director 
National Labor Relations Board, Seventh Region 
314 Kast Jefferson Street 

Detroit 26, Michigan 


Miss Maryalice Mead 
o East Hallett Street 
Hillsdale, Michigan 
Bryan Manufacturing Company 
Reading, Michigan 
Puato E. Papps 
Plato E. Papps, Chief Counsel 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
SEVENTH REGION 


In the Matter of 


Bryan Manvuracturine Co. and Maryauice Meap, an Indi- 
vidual and Loca, 1424, INTERNATIONAL ASSOCIATION OF 
Macuryists, AFL, anp INTERNATIONAL ASSOCIATION OF 
Macuinists, AFL, Party to the Contract 


Case No. 7-CA-1303 


Answer to Complaint 


Now, comes, Bryan Manufacturing Company, Respondent 
in the above entitled cause and in answer to the allega- 
tions and conclusions contained in the Complaint issued 
in the above entitled cause, through its attorneys, Probst, 
Gallucci & O’Malley, answer as follows: 


1. In answer to Para. 1, Respondent admits the allega- 
tion contained therein. 

9. In answer to Para. 2, Respondent admits the allega- 
tion contained therein. 

3 In answer to Para. 3, Respondent admits the allega- 
tion contained therein. 

4. In answer to Para. 4, Respondent denies each and 
every one of the allegations and conclusions contained 
therein. 

5. In answer to Para. 5, Respondent denies each and 
every one of the allegations and conclusions contained 
therein. 

6. In answer to Para. 6, Respondent denies each and 
every one of the allegations and conclusions contained 
therein. 

7. In answer to Para. 7, Respondent denies each and 
every one of the allegations and conclusions contained 
therein. 
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8. In answer to Para. 8, Respondent denies each and 
every one of the allegations and conclusions contained 
therein. 


9. In answer to Para. 9, Respondent denies each and 
every one of the allegations and conclusions contained 
therein. 


10. In answer to Para. 10, Respondent denies each and 
every one of the allegations and conclusions contained 
therein. 


11. In answer to Para. 11, Respondent denies each and 
every one of the allegations and conclusions contained 
therein. 


WHEREFORE, on October 15, 1935, Respondent, through 
its attorneys, Probst, Gallucci & O'Malley; has caused this 
answer to be filed as fer einbefore contained. 


Prosst, Ganituccr & O’Maiey 

Frank L. Gauiuccr 

Frank L. Gallucci 

Manufacturers National Bank Bldg. 
Highland Park 3, Michigan 

Attorneys for Bryan Mfg. Co., Reading, Mich. 


Strate or MIcHIcan Te 
4 Ss: 
County OF WAYNE 


Frank L. Gallucei, being first duly sworn deposes and 
says that he is attorney for Bryan Mfg. Co.; that he has 
read the foregoing Answer, by him subscribed and knows 
the contents thereof, and that the same is true of his own 
knowledge. 

Frank L. Gauivuccr 
Frank L. Gallucci 
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Srate or MIcHIGAN en 
y SS: 
County or WAYNE 


Subscribed and sworn to before me this 28th day of Oc- 
tober, 1959. 
Louise H. Squire 
Notary Public, Wayne County, Mich. 


SEAL 
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General Counsel's Exhibit No. 2 
AMENDMENT SUPPLEMENTING COMPLAINTS 


The Complaints in the above matter heretofore issued 
on October 5, 1955, are hereby amended as follows: 


1. By supplementing paragraph 4 of the Complaint in 
Case No. 7-CA-1303, with the addition of the following 
new paragraph: Respondent on or about August 30, 1959, 
entered into a collective bargaining agreement governing 
wages, hours, and working conditions of its employees at 
its Reading and Hillsdale, Michigan plants, with said Local 
1424, International Association of Machinists, AFL, at a 
time when the aforesaid union did not in fact represent a 
majority of the employees within the bargaining unit at its 
Reading and Hillsdale, Michigan plants, specified in the 
contract to wit: 


‘All present and future employees of the Company at 
its Reading, Michigan (Plant No. 1), and Hillsdale, 
Michigan (Plant No. 2), plants excepting foremen, 
working foremen, office or clerical employees, profes- 
sional employees, guards and all supervisors as defined 
in the Act.’’ 


2. By supplementing paragraph No. 6 of the Complaint 
in Case No. 7-CB-280, by the addition of the following new 
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paragraph: On or about August 30, 1955, the Respondent 
Local Lodge No. 1424, International Association of Machin- 
ists, AFL, entered into and thereafter retained in force and 
effect the collective bargaining agreement with the Company 
governing the rates of pay, wages, hours of employment and 
other conditions of employnient of the following described 
unit of employees: 


‘‘ All present and future employees of the Company at 
its Reading, Michigan (Plant No. 1), and Hillsdale, 
Michigan (Plant No. 2), plants excepting foremen, 
working foremen, office or clerical employees, profes- 
sional employees, guards and all supervisors as defined 
in the Act.”’ 


At the time when the aforesaid collective bargaining agree- 
ment was entered into, the Local Lodge No. 1424, Inter- 
national Association of Machinists, AFL, Respondent did 
not in fact represent a majority of the employees in the 


unit set forth above in the Company’s Reading and Hills- 
dale, Michigan plants. 
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General Counsel’s Exhibit No. 3 

THIS AGREEMENT made and entered into the 10th 
day of August, 1954, by and between Bryan Manuractur- 
inG Company, its successors and assigns, hereinafter re- 
ferred to as the ‘‘Company’’, and InrernationaL ASSOCIA- 
TION OF Macurtnists, affiliated with the American Ferpera- 
TION OF Lasor, hereinafter referred to as the ‘‘Union”’: 


ARTICLE 
RECOGNITION 


Section 1. The Company recognizes the Union as the 
sole aud exciusive bargaining agency for all employees 
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within the bargaining unit consisting of the following: all 
present and future employees of the Company, excepting 
foremen, working foremen, office or clerical employees, 
professional employees, guards and all supervisors as de- 
fined in the Act. 


Section 2. The Company will bargain collectively with 
the Union with respect to rates of pay, wages, hours and 
other conditions pertaining to employment for all of the 
employees in the unit hereinbefore set forth. 


ArticLte II 
CHECK-OFF 


Section 1. Upon receipt of a signed authorization of the 
employee involved, the Company shall deduct from the 
employee’s pay check the initiation fee and dues payable 
by him to the Union during the period provided for in said 
authorization. Deductions shall be made from the pay 
check received on the last Wednesday of the month, to be 
applied to the present month’s account. 


Section 2. Deductions provided for above shall be re- 
mitted to the financial secretary of the Union no later 
than the tenth day of the month following the deduction. 
The Company shall furnish the financial secretary of the 
Union monthly pay record of those for whom deductions 
have been made. The parties agree the check-off authori- 
zation shall be in the form attached hereto. 


Articie III] 
Union SHopP 


Section 1. As a condition of employment, all employees 
covered by this 
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agreement shall, forty-five (45) days after the date of 
execution of this agreement, or in the case of new em- 
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ployees forty-five (45) days after the date of hiring, be- 
come members of the Union, and remain members in good 
standing in the Union during the term of this agreement. 


ARTICLE LV 
MaNAGEMENT PowERs 


Section 1. The management of the plant and the direc- 
tion of the working forces including the right to hire, sus- 
pend, transfer, assign work, promote, discharge or disci- 
pline for just cause, and to maintain discipline and effi- 
ciency of its employees, and the right to relieve employees 
from duty, because of lack of work or other legitimate 
reasons, in accordance with this agreement, is vested in the 
Company. If any employee feels aggrieved by any action 
of the Company in this respect, he shall have recourse 
through the grievance procedure set forth in this agreement. 


Section 2. It is recognized that the type of products to 
be manufactured, the work to be done, the scheduling of 
production, the number of shifts, the working hours of each 
shift, and the methods, processes and means of manufac- 
ture are management’s prerogatives provided that the 
action taken in these regards shall be consistent with this’ 
agreement and shall not create conditions which are dan- 
gerous to employees. A schedule of the current shifts 
shall be attached hereto. 


Section 3. Supervisory and other employees excluded 
from the jurisdiction of the Union shall not perform work 
so as to replace a member of the bargaining unit qualified 
to do the work 

ARTICLE V 
NON-DISCRIMINATION 

Section 1. The Company agrees that its employees shall 

have the right to self-organization, to form, join or assist 
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labor organizations, to bargain collectively through repre- 
sentatives of their own choosing; and to engage in 
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concerted activities for the purpose of collective bargaining. 


Section 2. The Company agrees that there shall be no 
discrimination against any employee or employees because 
of race, creed or color, union membership, or because of 
any employee acting as an officer or in any capacity in 
behalf of the Union, and it will not aid, finance, support or 
recognize any individual, organization, employee or group 
of employees in any manner that will destroy, threaten, or 
otherwise affect the Union’s sole and exclusive bargaining 
status with the Company. 


ARTICLE VI 
HovuRrs-OVERTIME 


Section 1. The normal work week shall be eight (8) 
hours a day, and forty (40) hours a week. 


Section 2. Time and one-half shall be paid for all work 
performed over eight (8) hours in any one day or forty (40) 
hours in any one week. In the event an employee works in 
excess of eight (8) hours in any one single day, time and 
one-half of the regular straight time rate will be paid for 
the first four (4) hours overtime worked in any one day. 
Double time shall be paid for all work in excess of four (4) 
hours overtime in any one day, and double time only shall be 
paid for all work performed on Sundays and holidays 
listed herein. 


Section 3. For the purpose of computing premium pay- 
ment for work performed as overtime work, absence from 
work on any one of the preceding days of the work week 
shall not be counted as time lost, if the absence was due 
to the death of a member of the employee’s immediate fam- 
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ily. Neither shall idleness caused by the Company by tem- 
porary layoffs, extended holidays, lack of material or facil- 
ities, or similar reasons, unless caused by floor, fire or 
storm, or other causes beyond the control of the Company, 
be counted as time lost for purposes of computing overtime 
worked. Credit may be given for time lost for other rea- 
sons, at the discretion of the Company. 


Section 4. Work performed on the seventh succeeding 
day in any regularly scheduled five-day work week, shall 
be paid for at the rate of two (2) 
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times the regular rate, and such double time payment 
shall continue until a relief of at least eight (8) hours is 
provided. , 


Section 5. Overtime work will be divided as equally as 
possible among the employees who are capable of doing 
the work available. Overtime records will be available. 
An employee given overtime work shall not be given time 
off later to offset this overtime. Extended overtime should 
be avoided where a regular employee capable of doing the 
work is laid off. 


ARTICLE VII 


Paip Hoxurways 


Section 1. The following days shall be paid holidays 
under the agreement: 


New Years Day Labor Day 
Memorial Day Thanksgiving Day 
July Fourth Christmas Day 


Section 2. All employees covered by this agreement, 
who have completed their probationary period, will receive 
eight (8) hours straight time pay for the holidays herein- 
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before set forth not worked, irrespective of the day of the 
week on which they fall, subject to the following: 


a. If an employee is scheduled to work on any holiday 
and does not report, he shall forfeit the holiday pay, unless 
his failure to report is due to good cause. If an employee 
works on the holiday, he will receive straight time in addi- 
tion to the unworked holiday allowance. 


b. A holiday falling on Sunday shall be observed the 
next day. 


ec. An employee must have received a pay check in the 
week in with the holiday falls. Exceptions will be made 
where there is absence due to the death in the employee’s 
immediate family, or where an employee was not scheduled 
to, or was sent home because of lack of work. Employees 
who are laid off or on leave oi absence are not entitled to any 
holiday pay. Employees on vacation at the time a holiday 
falls, will not receive extra pay for such holiday. 


d. The Company agrees that as a standard practice it 
will not schedule regular production on any of the above 
holidays. 

1261 

e. A holiday shall consist of that shift, the majority of 

hours of which fall on the holiday. 


Articte VIII 


ReporTING AND CaLL-In TIME 


Section 1. Any employee called to work or permitted 
to come to work without having been properly notified 
there will be no work, will receive a minimum of four (4) 
hours pay at his regular raie, unless failure to give notice 
is due to water failure, power failure, labor disputes, or 
other causes beyond the control of management. The Com- 
pany may avail itself of the services of such exployees for 
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such minimum period on any vork which they are capable 
of performing. 


Section 2. Any employee called in to work after the 
termination of his regular shift shall receive no less than 
two (2) hours of work or pay at the applicable overtime 
rate. 

ARTICLE IX 


WAGES 


Section 1. The wage rates shall be those to be agreed 
upon between the Company and the Union and set forth 
in Exhibit ‘‘A’’ attached hereto and made a part hereof. 


Section 2. In the event the Company and the Union 
are unable to agree upon wage rates to be set forth in 
Exhibit ‘‘A’’, it is understood and agreed that the Union 
does not forego any rights to strike or take any action that 
it may deem necessary regardless of any provisions in this 
contract to the contrary. 


Section 3. Any employee who at the date of this agree- 
ment is receiving a rate in excess of his classification - rate 
as set worth in ‘Exhibit ‘*A’’ shall not suffer a reduction 
in rate. 

ARTICLE X 


New EMpLoyess 


Section 1. All employees engaged by the Company shall 
be deemed for the first sixty (60) days of their employ- 
ment to be engaged for a trial period. All 
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such employees may be dismissed during their trial period 
at the Company’s discretion. After their trial period, all 
new employees and apprentices shall be deemed regular 
employees and seniority shall date back to the original date 
of hire in the unit. 
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ArticLr XI 
VACATIONS 


Section 1. Beginning with June 1, 1955, or earlier by 
mutual consent, the following vacation schedule will apply: 


All employees on the Seniority List as of June 1 of the 
year for which vacations are being scheduled, who have the 
service required by the schedule below, and who have ren- 
dered services to and received services from the Company 
for a total of thirty (30) pay checks, out of the twelve (12) 
months immediately preceding June 1st, will receive vaca- 
tions as follows: 


One (1) to two (2) years of service, one (1) week’s 
vacation with forty (40) hours of pay ; 


Two (2) to three (3) years of service, one (1) week’s 
vacation with forty-eight (48) hours of pay; 


Three (3) to four (4) years of service, one (1) week’s 
vacation with fifty-six (56) hours of pay; 


Four (4) to five (5) years of service, one (1) week’s 
vacation with sixty-four (64) hours of pay; 


Five (5) or more years of service, two (2) weeks’ 
vacation with eighty (80) hours of pay. 


If any employee is required to perform work during such 
vacation period, he shall receive pay at his regular rate in 
addition to the vacation allowance which he is entitled to 
above. 


| The Company may schedule vacations either individually 
or in groups and may at its discretion stagger vacation 
periods or have a vacation period designated all at one time 
in order to facilitate production, giving consideration 
wherever possible to the desire of the employees and their 
seniority. 
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ARTICLE XII 


SENIORITY 


Section 1. The Company and the Union agree to put into 
effect seniority provisions contained in Exhibit ‘‘B”’ at- 
tached hereto and to be subsequently negotiated between 
the Company and the Union. 


ARTICLE XIIT 


SHOP CoMMITTEE 


Section 1. The Company recognizes and will deal with 
five (5) duly elected shop committeemen with at least one for 
each regularly scheduled shift in all matters relating to 
grievances or interpretations of the agreement. 


Section 2. A written list of the shop committee shall be 
furnished to the Company immediately after their designa- 


tion, and the Union shall notify the Company promptly of 
any change in the membership of its shop committee. 


Section 3. All shop committeemen shall be paid by the 
Company at their regular rates for any time necessarily 
spent during working hours in investigating or handling 
grievances; it being agreed, however, that such investiga- 
tions or handling of grievances shall be done without undue 
loss of time and in no event shall any shop committeeman 
leave his work for any such purpose without first notifying 
his foreman. 


ARTICLE XIV 
GRIEVANCE PROCEDURE 


Section 1. Employees shall have the right to be repre- 
sented in all adjustments of grievances by their shop com- 
mitteeman. 
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| Section 2. The procedure for handling grievances shall 
be as follows: 


a. An employee, who believes he has suffered a 
grievance, shall first discuss the alleged grievance with 
his shop committeeman or foreman in an attempt to 
settle the same. If an employee cannot settle his griev- 
ance with the foreman, he shall take it up with the shop 
committeeman who will take it up with the foreman. 
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b. Grievances not adjusted by the foreman and the 
shop committeeman shall be reduced to writing no later 
than two (2) working days after the occurrence of the 
alleged grievance by the union member and his com- 
mitteeman on approved grievance forms. The foreman 
will write in the appropriate place in this form his dis- 
position of the matter and sign and date the same, 
returning one copy to the committeeman to later than 
two (2) working days after receipt of the same. The 
written grievance shall then be taken up with the Com- 
pany at the next scheduled weekly meeting. 

c. If the shop committee and the Company cannot 
arrive at a mutually satisfactory settlement of the 
grievance, the Union or the Company may call in any 
representatives of the International Union to assist in 
attempting to arrive at a mutually satisfactory decision 
of the grievance. 

d. Regular weekly grievance mectings will be held 
in the plant of the Company except when such meetings 
are called off or adjourned by agreement between the 
shop committee and the Company. Any other meetings 
may be held as may mutually be agreed upon by the 
shop committee and the Company. The shop com- 
mittee will be paid for one (1) hour’s pay for time 
spent in discussing grievances with the Company. 
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Section 3. <All grievance: involving the employees of 
the entire department shall be referred directly to the Com- 
pany committee and the shop committee. It is mutually 
agreed and understood that any agreement reached be- 
tween the Company and the Union is binding and cannot 
be changed by an individual. 


Section 4. In the event the two parties to this agree- 
ment fail to make satisfactory adjustment of any grievance 
in the manner hereinbefore mentioned in Steps (a), (b) 
and (c), it may be submitted to arbitration on a request in 
writing which shall be made no later than fourteen (14) 
calendar days after the weekly grievance meeting by either 
of the parties hereto. It is agreed that the parties shall call 
upon the Federal Mediation and Conciliation Board to 
appoint an arbitrator. 
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Section 5. Each party shall bear the expense of pre- 
paring and presenting its own case to the arbitrator. The 
cost of the mutual arbitrator and incidental expenses mu- 
tually agreed to in advance shall be borne equally by the 
parties hereto. 


Section. 6. The parties shall conform the decision of the 
arbitrator no later than one (1) week after receipt of the 
decision. 


Section 7. All grievances will be subject to the regular 
grievance procedure except that, if any employee is dis- 
charged by the Company and believes he has been improp- 
erly discharged, he shall within twenty-four (24) working 
hours after his discharge file with the personnel office of the 
Company his written complaint concerning such discharges 
signed by him and his shop committeeman. Upon request, 
he shall be given the right to talk to his shop committeeman. ° 
A copy of this complaint shall be delivered by him within 
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said period to his shop committeeman. A hearing shall be 
held upon said complaint by the shop committee and the 
Company within forty-eight (48) working hours from the 
time of the filing of such complaint. Hither the Shop Com- 
mittee or the Company may call into such hearing such 
persons in the plant as they deem necessary to give evidence 
in connection with the complaint. The shop committeeman 
to whom the copy of the complaint is delivered will notify 
the employee of the date and time set for the hearing on 
the complaint. If such employee fails to make the com- 
plaint within the time specified herein or if, having made 
the complaint, he fails to appear at said hearing, unless his 
failure is due to illness or accident or other causes beyond 
his control, or upon the hearing is not found to have been 
improperly discharged, then his discharge shall be absolute 
as to the date of his discharge. If at said hearing it is 
found that the employee was improperly discharged or 
guilty of an offense for which he should be penalized, he 
shall either be reinstated with such pay or loss of pay or 
penalties as shall be determined by the shop committee and 
the Company at such hearing. If no agreement can be 
reached at such hearing, the grievance shall be subject to 
the 
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procedure hereinbefore enumerated, including the right to 
arbitration. 


ARTICLE X V 
INSURANCE 


Section 1. The group insurance program now in effect 
in the plant will be continued for the duration of this agree- 
ment, and the terms thereof are hereby incorporated herein 
as fully as though set forth. 


294 





(1266) 
ARTICLE XVI 


Butuetin Boarp 


Section 1. The Company agrees to provide the Union 
with the use of one (1) bulletin board, all notices to be sub- 
mitted to the office for approval before posting. 


ARTICLE XVII 
LEAVE OF ABSENCE 


Section 1. Upon written request, the Company may 
grant leaves of absence. When such leave of absence is 
granted, the Union shall be given a written copy thereof. 
Such leaves may be extended by mutual agreement. 


ARTICLE XVIII 
SAFETY 


Section 1. The Company shall take steps to reasonably 
assure safe and healthful working conditions. 


ARTICLE XIX 
GENERAL 


Section 1. An aceredited representative of the Union 
shall be allowed to enter the plant during working hours 
after applying to the office for permission. 


Section 2. The Company may retain, recall or hire per- 
sons who, in its opinion, have special ability and are neces- 
sary and are required to facilitate tooling or rearranging 
of the department and the taking of inventory. In the 
selection of this list, the Company will give reasonable 
consideration to seniority, but this shall not be a controlling 
consideration. 
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ARTICLE XX 
No Srrike or Lock Our 


Section 1. The Union and its members agree that they 
will not, during 
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the term of this agreement, cause or permit its members 
to take part in any sit-down, stay-in, slow-down or strike. 
The Company agrees not to engage in any lock-out of its 
employees in this period. 


ARTICLE XXI 
ALTERATION OF AGREEMENT 


Section 1. No agreement, alteration, understanding, 
variation, waiver or modification of any of the terms or 
conditions or covenants contained herein shall be made by 
any employee or group of employees with the Company and 
in no case shall it be ‘‘binding upon the parties hereto un- 


less such agreement is made and executed in writing between 
the parties hereto.’’ 


Section 2. The waiver of any breach or condition of 
this agreement by either party shall not constitute a pre- 
cedent in the future enforcement of all the terms and con- 
ditions herein. 


ARTICLE XXII 
AMENDMENTS AND TERMINATION 


Section 1. This agreement ‘‘shall be in full force and 
effect from August 10, 1954 to August 10, 1956 and shall 
automatically remain in full force from year to year there- 
after’’ unless either party shall decide to terminate, amend 
or modify said agreement, in which event the party decid- 
ing to terminate, amend or modify shall notify the other 
party in writing, by registered mail, not less than sixty (60) 
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days prior to the expiration date of said agreement, spec- 
ifying that the agreement is to be terminated, or in the 
event it is desired to amend or modify, then specifying the 
proposed amendments or modifications. 


In Witness Wueneor, the parties hereto have hereunto 
set their hands and seals as of the day and year first above 
written. 

Bryan Manuracturtnc Company 
By B. Apams, 
Vice President 


INTERNATIONAL ASSOCIATION OF 
Macuinists, A.F.L. 
By E. L. SchwartzMILuer 
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EXHIBIT B 


This exhibit is hereby incorporated into the agreement of 
August 10, 1954 between Bryan Manufacturing Company 
and the International Association of Machinists as fully as 
though set forth therein in full as Article XII—Seniority. 


ARTICLE XII 


SENIORITY 


Sec. 1—The length of service of the employee in the 
plant shall determine the seniority status of the employee. 

Sec, 2—The principle of seniority shall govern and con- 
trol all cases of decrease and inerease of the working forces, 
providing the remaining employees are capable of satis- 
factorily performing the available work. 


Sec. 3—Preference to assignment to shifts, the choice 
of new jobs, and higher rated job vacancies shall be given 
to the senior employees provided they have the ability to 
perform the work. 
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See. 4~Higher rated job vacancies and new jobs will be 
posted on the bulletin boards for three (3) days by the 
company. Employees wanting such jobs shall notify the 
company and the union in writing. 


See. 5—Employees bidding to higher rated job vacancies 
of new jobs shall not be eligible to bid on any other job for 
a period of six (6) months, except in case of abolition of 
job on which he bid. 


Sec. 6—Employees expressing a shift preference must 
remain on that shift for a period of six (6) months, then 
shall be eligible to bid on any shift vacancies. 


Sec. 7—Shop committeemen shall have top seniority on 
their shifts in case of lay-offs. At least one committeeman 
capable of performing available work shall be permitted 
to work when three (3) or more employees work on overtime 
or part time work. 


See. 8—Seniority shall be lost for the following reasons: 


(a) The employee voluntarily quits 

(b) The employee is discharged and not reinstated 

(c) The employee fails to respond to a call to report for 
work not more than three (3) working days after re- 
ceipt of notice. Such laid-off employee must return 
to work within ten (10) working days or forfeit all 
rights of seniority, unless he is temporarily incapac- 
itated or is employed elsewhere, in which case he must 
notify the company in writing within three (3) days 
after receipt of notice to return that he will report 
within ten (10) days from the receipt of such notice, 
or as soon as his health permits. Jobs of an emer- 
gency nature may be temporarily filled by those next 
in line of seniority pending the return of laid-off 
employees notified as hereinabove provided. 
If the employee remains off the payroll of the com- 
pany for twelve (12) months. 
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Sec. 9—Employees must notify the company of any 
change of address and the company may rely upon the ad- 
dress in its records in giving of notices as provided in 
Section 8 (c). 


Sec. 10—In emergency cases and in eases of shortages 
of materials, machine breakdowns, and other temporary 
situations the company may lay off for a period not to ex- 
ceed five (5) days on the jobs affected without re-arranging 
the work force. 


Sec. 11—The company shall furnish the union, quarterly, 
with an up-to-date seniority roster. 
Dated this 2nd day of Sept., 1954. 


Bryan MANUFACTURING CoMPANY 
B. ApamMs, 
Vice President 


INTERNATIONAL ASSOCIATION OF 
Macuinists—A.F.L. 

FLORENCE Hopkins 
Laura Puckett 
Pau. PARKER 
CLayton Munpy 
Tota JOIcE 
IMOJENE SPERBECK 
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EXHIBIT A 


This exhibit is hereby incorporated as fully as though 
set forth therein in full, as Art. IX of an agreement be- 
tween Bryan Mfg. Company and International Association 
of Machinists dated August 10, 1954. 
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Effective August 10th, 1954 the wage rates hereinafter 
set forth shall be in full force and effect. 


Assembly 

Solder pot oper. ....... emcee Rae wees les 1.25 
Fireman-Watchman 

General labor 

General Maintenance 

Shipping & Rec. Clerks 

Tool & Die Operator 


All present employees shall in order to reach the above 
rates receive an increase of 5¢ per hour as of August 10th, 
1954. Effective December 10th, 1954 the above rates shall 
be increased 5¢ per hour and all employees shall as of De- 
cember 10th, 1954 receive an additional 5¢ per hour in- 
crease. All new employees hired after the date hereof shall 
be hired 15% below the top rate to be in effect as of De- 
cember 10th, 1954 and shall receive a 5¢ increase every 30 
calendar days until the top rate for the classification is 
reached. 

All employees on the night shifts shall receive an ad- 
ditional 5¢ per hour. 

The wage rates set forth above shall remain in full force 
and effect until August 10th, 1955. Hither party may re- 
open the question of ‘‘hourly wage rates only’’ on or after 
August 10th, 1955 by giving written notice to other sixty 
day before 





(1271) 
1271 


August 10th, 1955. 

The Company will continue its practice of granting two 
15 minute rest periods during each eight-hour shift. 
August 17th, 1954 


Bryan MANUFACTURING CoMPANY 
B. Apams, 
Vice President 


INTERNATIONAL ASSOC. OF 
MacHINIStTs 
EK. L. ScHwartTzMILLER 
Temporary Bargaming 
Committee for 
Reading Plant 
WituiAM JACK 
FLorRENCE Hopkins 
Rutu Youne 
Vetma Rooks 
Laura B. Puckett 
LILLIg SHAFFER 
JEAN M. Epincer 
Myrrie Lone 
JEAN CROOL 
ImoJINE SPERBECK 
Voneta ForRESTER 
Myria EAsterDAY 
Donna MunNGER 
Paut Parker 
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General Counsel’s Exhibit No. 6 
AGREEMENT 


BETWEEN 
BRYAN MANUFACTURING CO. 
AND 
INTERNATIONAL ASSOCIATION 
OF MACHINISTS 
AFFILIATED WITH THE 
AMERICAN FEDERATION OF LABOR 


” * * * * * * * 
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THIS AGREEMENT, made and entered into the 30th 
day of August 1955, by and between Bryan MANUFACTURING 
Company, its suecessors and assigns, hereinafter referred 
to as the ‘‘Company’’, and Lopce #1424, of the InTEr- 
NATIONAL ASSOCIATION OF Macurnists, affiliated with the 
AMERICAN FEDERATION OF Lagor, hereinafter referred to as 
the ‘‘Union’’: 

ARTICLE I 
RECOGNITION 


Section 1. The Company recognizes the Union as the 
sole and exclusive bargaining agency for all employees 
within the bargaining unit consisting of the following: all 
present and future employees of the Company, at its Read- 
ing, Michigan (Plant #1), and Hillsdale, Michigan (Plant 
#2), plants, excepting foremen, working foremen, office or 
clerical employees, professional employees, guards and all 
supervisors as defined in the Act. 


Section 2. The Company will bargain collectively with 
the Union with respect to rates of pay, wages, hours and 
other conditions pertaining to employment for all of the 
employees in the unit hereinbefore set forth. 
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ARTICLE II 
CHECK-OFF 


Section 1. Upon receipt of a signed authorization of the 
employee involved, the Company shall deduct from the 
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employee’s pay check the initiation fee and dues payable 
by him to the Union during the period provided for in said 
authorization. Deductions shall be made from the pay 
check received on the last Wednesday of the month, to be 
applied on the present month’s account. 


Section 2. Deductions provided for above shall be re- 
mitted to the financial secretary of the Union no later 
than the tenth day of the month following the deduction. 
The Company shall furnish the financial secretary of the 
Union monthly pay record of those for whom deductions 
have been made. The parties agree the check-off authori- 
zation shall be in the form attached hereto. 


Articite III 
Union SHop 
Section 1. As a condition of employment, all employees 
covered by this agreement shall, forty-five (45) days after 
the date of execution of this agreement, or in the case of 
new employees forty-five (45) days after the date of hiring, 
become members of the Union, and remain members in 
good standing in the Union during the term of this agree- 
ment. 


ARTICLE IV 


MANAGEMENT PoweERs 


Section 1. The management of the plant and the direc- 
tion of the working forces including the right to hire, sus- 
pend, transfer, assign work, promote, discharge 
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or discipline for just cause, and to maintain discipline and 
efficiency of its employees, and the right to relieve em- 
ployees from duty, because of lack of work or other legit- 
imate reasons, in accordance with this agreement, is vested 
in the Company. If any employee feels aggrieved by any 
action of the Company in this respect, he shall have recourse 
through the grievance procedure set forth in this agreement. 


Section 2. It is recognized that the type of products to 
be manufactured, the work to be done, the scheduling of 
production, the number of shifts, the working hours of each 
shift, and the methods, processes and means of manufac- 
ture are management’s prerogatives provided that the 
action taken in these regards shall be consistent with this 
agreement and shall not create conditions which are dan- 
gerous to employees. A schedule of the current shifts 
shall be attached hereto. 


Section 3. Supervisory and other employees excluded 
from the jurisdiction of the Union shall not perform work 
so as to replace a member of the bargaining unit qualified 
to do the work 


ARTICLE V 
NoN-DISCRIMINATION 


Section 1. The Company agrees that its employees shall 
have the right to self-organization, to form, join or assist 
labor organizations, to bargain collectively through repre- 
sentatives of their own choosing; and to engage in concerted 
activities for the purpose of collective bargaining. 
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Section 2. The Company agrees that there shall be no 
discrimination against any employee or employees because 
of race, creed or color, union membership, or because of 
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any employee acting as an officer or in any capacity in 
behalf of the Union, and it will not aid, finance, support or 
recognize any individual, organization, employee or group 
of employees in any manner that will destroy, threaten, or 
otherwise adversely affect the Union’s sole and exclusive 
bargaining status with the Company. 


ARTICLE VI 
Hovrs-OVERTIME 


Section 1. The normal work week shall be eight (8) 
hours a day, and forty (40) hours a week, 


Section 2. Time and one-half shall be paid for all work 
performed over eight (8) hours in any one day or forty (40) 
hours in any one week. In the event an employee works in 
excess of eight (8) hours in any one single day, time and 
one-half of the regular straight time rate will be paid for 
the first four (4) hours overtime worked in any one day. 
Double time shall be paid for all work in excess of four (4) 
hours overtime in any one day, and double time shall be 
paid for all work performed on Sundays and the following 
holidays except in the case of watchmen, firemen and those 
other jobs mutually agreed to be continuous shift oper- 
ations. 


Section 3. The designated holidays under this agree- 
ment are as follows: 
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New Years Day, Memorial Day, July 4th, Labor Day, 
Thanksgiving Day, Christmas Day. 

In the event that any one of the above holidays shall fall 
on Sunday, the day observed by the State, Nation or by 
Proclamation shall be the day observed under this agree- 
ment. 
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Section 4. For the purpose of computing premium pay- 
ment for work performed as overtime work absence from 
work on any one of the preceding days of the work week 
shall not be counted as time lost, if the absence was due to 
the death of a member of the employee’s immediate family. 
Neither shall idleness caused by the Company by temporary 
layoffs, extended holidays, lack of material or facilities, or 
similar reasons, unless caused by flood, fire or storm, or 
other causes beyond the control of the Company, be counted 
as time lost for purpose of computing overtime worked. 
Credit may be given for time lost for other reasons, at the 
discretion of the Company. 


Section 5. Work performed on the seventh day follow- 
ing any regularly scheduled five-day work week, shall be 
paid for at the rate of two (2) times the regular rate, and 
such double time payment shall continue until a relief of at 
least eight (8) hours is provided. 


Section 6. All overtime work shall be rotated as equally 
as possible among the qualified employees who are capable 
of performing the overtime work, so that 
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over a reasonable period of time, such employees will enjoy 
approximately the same opportunity with respect to over- 
time work. Overtime records shall be made available to 
the Union. Normally, where an employee works the major 
work hours of a week on a specific job and it is necessary 
to operate such job on Saturday and/or Sunday, such em- 
ployee shall work the overtime on Saturday and/or Sunday 
except that seniority and the equitable distribution of over- 
time work shall be considered as above. No employee shall 
be laid off during the regular work week to offset any over- 
time the employee may have worked. Extended overtime 
work shall be avoided when regular qualified employees 
capable of performing the overtime work are laid off. 
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Section 7. The normal starting and quitting time of 
each shift shall be established from time to time by mutual 
agreement between the Company and the Union. It is 
agreed that such jobs as are established as continuous shift 
operations shall have a twenty (20) minute paid lunch 
period during a scheduled eight (8) hour shift. 
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ARTICLE VII 
Paw Houiways 


Section 1. The following days shall be paid holidays 
under this agreement: 


New Years Day Labor Day 
Memorial Day Thanksgiving Day 
July Fourth Christmas Day 


Section 2. All employees covered by this agreement, 
who have completed their probationary period, will receive 
eight (8) hours straight time pay for the holidays herein- 
before set forth not worked, irrespective of the day of the 
week on which they fall, subject to the following: 


a. If an employee is scheduled to work on any holi- 
day and does not report, he shall forfeit the holiday 
pay, unless his failure to report is due to good cause. 
If an employee works on the holiday, he will receive 
straight time in addition to the unworked holiday 
allowance. 


b. A holiday falling on Sunday shall be observed 
the next day. 

c. An employee must have received a pay check in 
the week in which the holiday falls. Exceptions will 
be made where there is absence due to the death in the 
employee’s immediate family, or where an employee 
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was not scheduled to, or was sent home because of lack 
of work. Employees who are laid off or on leave of 
absence are not entitled to any holiday pay. 


d. If a holiday falls within an employee’s vacation 
period, such holiday shall not be considered as part of 
the vacation period, and the employee shall receive his 
full vacation pay in addition to holiday pay as herein- 
before provided. 


1283 


e. The Company agrees that as a standard practice, 
it will not schedule regular production on any of the 
above holidays except on continuous shift operations, 
and watchmen, firemen classifications. 


f. A holiday shall consist of that shift, the majority 
of hours of which fall on the holiday. 


Articyte VIII 


ReErPorTING AND CaLL-IN TIME 

Section 1. Any employee permitted to come to work 
without having been properly notified that there will be no 
work, shall receive a minimum of four (4) hours pay at the 
regular hourly rate, except in a case of labor disputes or 
other conditions beyond the control of the local manage- 
ment. The Company may avail itself of the services of 
such employee for such minimum period on any work that 
may be assigned. Accident occurring the first four (4) 
hours of the working period will result in the injured em- 
ployee receiving four (4) hours pay; and injury received 
by accident during the second four (4) hours of the working 
period will result in eight (8) hours pay. 


- Section 2. Any employee called in to work after the 
terminations of his regular shift shall receive no less than 
two (2) hours of work or pay at double time. 
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WAGES 


Section 1. The wage rates shall be those to be agreed 
upon between the Company and the Union 
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and set forth in Exhibit ‘‘A’’ attached hereto and made a 
part hereof, and the rates set forth in Exhibit ‘‘A’’ attached 
hereto, shal] remain in full force and effect for the duration 
of this agreement, it being specifically understood and 
agreed that the question of wages, Company cost of in- 
surance, vacation, ete., or any other provisions relating to 
money may not be opened by either party prior to August 
10, 1958. 


Section 2. Any employee who at the date of this agree- 
ment is receiving a rate in excess of his classification rate 
as set forth in Exhibit ‘‘A’’ shall not suffer a reduction in 
rate. 


» 


Section 3. If any new classifications are added during 
the term of this contract, the Company shall set a rate there- 
fore, in conformity with the other rates set forth in Ex- 
hibit ‘‘A’’ attached hereto. 


ARTICLE X 
New EMPLOYEES 


Section 1. All employees engaged by the Company shall 
be deemed for the first sixty (60) days of their employment 
to be engaged for a trial period. All such employees may 
be dismissed during their trial period at the Company’s 
discretion. After their trial period, all new employees 
and apprentices shall be deemed regular employees and 
seniority shall date back to the original date of hire in the 
unit. 
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ARTICLE XI 
VACATIONS 


Section 1. Beginning with June 1, 1955, or earlier by 
mutual consent, the following vacation schedule will apply: 

All employees on the Seniority List as of June 1 of the 
year for which vacations are being scheduled, who have the 
service required by the schedule below, and who have ren- 
dered services to and received services from the Company 
for a total of thirty (30) pay checks, out of the twelve (12) 
months immediately preceding June Ist, will receive vaca- 
tions as follows: 


6 months to 12 months service with 15 pay checks out 
of said paid, one (1) week’s vacation with twenty (20) 
hours of pay; 

One (1) to two (2) years of service, one (1) week’s 
vacation with forty (40) hours of pay; 

Two (2) to three (3) years of service, one (1) week’s 
vacation with forty-eight (48) hours of pay; 

Three (3) to four (4) years of service, one (1) week’s 
vacation with fifty-six (56) hours of pay; 

Four (4) to five (5) years of service, one (1) week’s 
vacation with sixty-four (64) hours of pay; 

Five (5) or more years of service, two (2) weeks’ 
vacation with cighty (80) hours of pay. 


If any employee is required to perform work during such 
vacation period, he shall receive pay at his regular rate in 
addition to the vacation allowance which he is entitled to 
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above. 

The Company may schedule vacations either individually 
or in groups and may at its discretion stagger vacation 
periods or have a vacation period desigiated all at one time 
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in order to facilitate production, giving consideration wher- 
ever possible to the desire of the employees and their 
seniority. 

ARTICLE XII 


SENIORITY 


Section 1. The principle of seniority shall govern and 
control all cases of decrease and increase of the working 
forces, providing the remaining employees are capable of 
satisfactorily performing the available work. 


Section 2. All employees on the payroll of the Company 
as of August 30, 1955, shall have seniority in both plant +1 
and plant #2. All employees hired after August 30, 1955, 
shall have seniority only in the plant in which they are 
hired. The Company will have sole discretion in the trans- 
fer of employees between plant +1 and #2, provided, how- 
ever, that all new employees hired after August 30, 1955, 
who are transferred to either plant at the request of the 


Company shall carry their full seniority over to the other 
plant, provided further, however, that such employees trans- 
ferred on their own request shall be considered a new and 
inexperienced employee with reference to rate of pay and 
seniority in the plant to which he is transferred. 
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Section 3. Preference to assignment to shifts, the 
choice of new jobs, and higher rated job vacancies shall be 
given to the senior employees provided they have the ability 
to perform the work. 


Section 4. Whenever an opening occurs in any classifica- 
tion, it shall be filled in the shift in which the opening occurs 
in the following manner: 

Employees with at least six (6) months seniority may 
register with the office of the Company their desire to fill 
an opeuing by classification and shift. .A master list of such 
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applications shall be maintained on the bulletin board at all 
times. 

The most senior employee having application on file 48 
hours previous to the opening occurring shall be given pref- 
erence for the job and shall be given a trial period of two 
weeks to demonstrate his ability to learn the job. 

Any employee bidding for and accepting or refusing an 
opportunity to fill an opening must remain in the new class- 
ification or shift for a period of six (6) months before he 
can apply for another opening. 

No opening shall be created by means of a layoff and the 
Company shall reassign in accordance with the seniority 
provisions of this contract, provided that upon recall em- 
ployees shall be returned to their previous classifications as 
quickly as seniority will permit. 

It is undersctood that selection of employees for training 
in' the tool room and maintenance depart- 
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ments, which are skilled jobs, shall be filled by upgrading 
employees, giving due consideration to aptitude, ability and 
seniority. 

Inspection jobs will not be subject to bidding. 


Section 5. Employees may be temporarily transferred 
from one classification to another. 


Section 6. Inthe event of reduction of forces, the follow- 
ing steps shall be taken: 


a. Probationary employees shall be laid off first, then 
the least senior employee plant-wide shall be laid off. 
The remaining employees must be capable of satis- 
factorily performing the available work. 


b. Employees asked to perform jobs on which they 
have had no previous training shall be given a trial 
period of two (2) weeks to demonstrate their ability 
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to learn the job and not to exceed thirty (30) days to 
reach a normal production rate. 


Section 7. Shop committeemen and stewards shall have 
top seniority on their shifts in case of lay-offs. At least 
one committeeman and steward capable of performing avail- 
able work shall be permitted to work when three (3) or 
more employees work on overtime or part time work. 





Section 8. Seniority shall be lost for the following 
reasons: 


a. The employee voluntarily quits. 


b. The employee is discharged and not re- 
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instated. 

ce. The employee fails to respond to a call to report 
for work not more than three (3) working days after 
receipt of notice. Such laid-off employee must return to 
work within ten (10) working days or forfeit all rights 
of seniority, unless he is temporarily incapacitated or is 
employed elsewhere, in which case he must notify the 
company in writing within three (3) days after receipt 
of notice to return that he will report within ten (10) 
days from the receipt of such notice, or as his health 
permits. Jobs of an emergency nature may be tempor- 
arily filled by those next in line of seniority pending 
the return of laid-off employees notified as hereinabove 
provided. 


d. If the employee remains off the payroll of the 
company for twelve (12) months. 


e. Absence in excess of 3 working days without re- 
porting to the Company. 


Section 9. Employees must notify the Company of any 
change of address and the company may rely upon the ad- 
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dress in its records in giving of notices as provided in 
Section 8 (c). 


Section 10. In emergency cases and in eases of short- 
ages of materials, machine breakdowns, and other tem- 
porary situations the company may lay off for a period not 
to exceed five (5) days on the jobs affected without re- 
arranging the work force. 
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‘Section 11. The company shall furnish the union, quart- 
erly, with an up-to-date seniority roster. 


ArtricLeE XIII 
SyHop CoMMITTEE 


Section 1. The Company recognizes and will deal with 
all of the accredited members of the Shop Committee, which 
shall be composed of not less than four (4) or more than 
six (6) members, with at least one member from each reg- 
ularly scheduled shift, in all matters which effect or may 
effect, the relationship between the Company and the Union. 
The Union shall also select a reasonable number of Shop 
Stewards, whose duties shall be to adjust grievances in the 
first instance and otherwise assist the Shop Committee. 


Section 2. A written list of the Shop Committee and 
active Shop Stewards shall be furnished to the Company im- 
mediately after their designation, and the Union shall notify 
the Company promptly of any change in the membership 
of the Shop Committee or Shop Stewards. 


Section 3. All Shop Committee members and Shop 
Stewards shall be paid by the Company at their regular 
rates for any time spent during werking hours in investigat- 
ing, handling and adjusting grievances; it being agreed, 
however, that such investigations or handling of grievances 
shall be done without undue loss of time and in no event 
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shall any Shop Committee member or Shop Steward leave 
his work 
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for such purpose, without first notifying his foreman. Shop 
Committee members shall be paid their regular rates for 
all time spent in formal negotiations with the Company 
during the regular working hours. 


ARTICLE XIV 
GRIEVANCE PROCEDURE 


Section 1. Employees shall have the right to be repre- 
sented in all adjustments of grievances by their shop com- 
mittee and/or shop stewards. 


Section 2. The procedure for handling grievances shall 
be as follows: 


a. An employee, who believes he has suffered a griev- 
ance, shall first discuss the alleged grievance orally 
with his departmental steward or foreman in an attempt 
to settle the same. If an employee cannot settle his 
griveance with the foreman, he shall take it up with the 
steward who will take it up with the foreman. 


b. Grievances not adjusted by the foreman and the 
steward shall be reduced to writing no later than two 
(2) working days after the occurrence of the alleged 
grievance by the union member and his steward on ap- 
proved grievance forms. The foreman will write in the 
appropriate place in this form his disposition of the 
matter and sign and date the same, returning one copy 
to the steward no later than two (2) working days after 
receipt of the same. The written grievance shall then 
be taken up by the Company 
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and the Shop Committee at the next scheduled weekly 
meeting. 


e. If the shop committee and the Company cannot 
‘arrive at a mutually satisfactory settlement of the 
grievance, the Union or the Company may call in any 
representatives of the International Union to assist in 
attempting to arrive at a mutually satisfactory decision 
of the grievance. 


d. Regular weekly grievance meetings will be held 
in the plant of the Company except when such meetings 
‘are called off or adjourned by agreement between the 
shop committee and the Company. The shop com- 
may be held as may mutually be agreed upon by the 
shop committee and the Company. The shop com- 
mittee will be paid for one (1) hour’s pay for time 
spent in discussing grievances with the Company. 


Section 3. All grievances involving the employees of 
the entire department shall be referred directly to the Com- 
pany committee and the shop committee. It is mutually 
agreed and understood that any agreement reached be- 
tween the Company and the Union is binding and cannot 
be changed by an individual. 


Section 4. In the event the two parties to this agree- 
ment fail to make satisfactory adjustment of any grievance 
in the manner hereinbefore mentioned in Steps (a), (b) 
and (c), it may be submitted to arbitration on a request in 
writing which shall be 
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made no later than fourteen (14) calendar days after the 
weekly grievance meeting by either of the parties hereto. 
It is agreed that the parties shall call upon the Federal 
Mediation and Conciliation Board to appoint an arbitrator. 


316 





(1294) 


Section 5. Each party shall bear the expense of pre- 
paring and presenting its own case to the arbitrator. The 
cost of the mutual arbitrator shall be borne equally by the 
parties hereto. 


Section. 6. The parties shall conform the decision of the 
arbitrator no later than one (1) week after receipt of the 
decision. 


Section 7. All grievances will be subject to the regular 
grievance procedure except that, if any employee is dis- 
charged by the Company and believes he has been improp- 
erly discharged, he shall within twenty-four (24) working 
hours after his discharge file with the personnel office of the 
Company his written complaint concerning such discharges 
signed by him and his shop committeeman. Upon request, 
he shall be given the right to talk to his shop committeeman. 
A copy of this complaint shall be delivered by him within 
said period to his shop committeeman. <A hearing shall be 
held upon said complaint by the shop committee and the 
Company within forty-eight (48) working hours from the 
time of the filing of such complaint. Either the Shop Com- 
mittee or the Company may eall into such hearing such 
persons in the plant as they deem necessary to give evidence 
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in connection with the complaint. The shop committeeman 
to whom the copy of the complaint is delivered will notify 
the employee of the date and time set for the hearing on 
the complaint. If such employees fails to make the com- 
plaint within the time specified herein or if, having made 
the complaint, he fails to appear at said hearing, unless his 
failure is due to illness or accident or other causes beyond 
his control, or upon the hearing is not found to have been 
improperly discharged, then his discharge shall be absolute 
as to the date of his discharge. If at said hearing it is 
found that ihe employee was improperly discharged or 


317 














(1294) 


guilty of an offense for which he should be penalized, he 
shall either be reinstated with such pay or loss of pay or 
penalties as shall be determined by the shop committee and 
the Company at such hearing. If no agreement can be 
reached at such hearing, the grievance shall be subject to 
the procedure hereinbefore enumerated, including the right 
to arbitration. 


ARTICLE XV 
INSURANCE 


Section 1. The following group insurance program will 
be placed into effect as of September 15, 1955: 


Life Insurance 

Weekly Sickness and Accident 

Daily Hospital Benefit Employee 
Dependent 


Mise. maximum hospital charges 
Employee 


_ Maximum Surgery, Employee 
Dependent 


Company will pay entire cost of this insurance for the 
employee. Dependents coverage will be paid for by the 
employee at the rate of eighty cents (80c) per week. 


ARTICLE XVI 


BuLLetTIn Boarp 


Section 1. The Company agrees to provide the Union 
with the use of one (1) bulletin board, all notices to be sub- 
mitted to the office for approval before posting. 
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Articite XVII 
LEAVE oF ABSENCE 


Section 1. Leaves of absence for a reasonable period of 
time without pay shall be granted to employees upon written 
request to the Shop Committee, because of official Union 
business, personal illness, maternity leave, illness in his 
family and disability. Requests for leave of absence shall 
be made in writing to the Shop Committee and if approved 
and recommended by the Committee shall be submitted to 
the Company for approval. Each request for leave of ab- 
sence shall be determined by the Company and the Shop 
Committee on its own merits and the Company and the 
Union shall each have a record of all 
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leaves of absence. Such leaves may be extended by mutual 
agreement and seniority shall continue to accumulate dur- 
ing approved leaves of absence. 


Section 2. A minimum leave of absence of three (3) 
months prior to childbirth is required in all maternity cases. 
No maternity leave of absence shall extend beyond three (3) 
months following delivery, except upon presentation of a 
statement from a recognized and licensed physician or 
doctor. 


ARTICLE XVIII 


SAFETY 


Section 1. The Company shall take steps to reasonably 
assure safe and healthful working conditions. Records of 
industrial accidents that occur in the plant will be made 
available to the Union on request. 


Section 2. A safety committee shall be selected by the 
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Union to work and cooperate with representatives of the 
Company from time to time on matters of safety. 


ARTICLE XIX 
GENERAL 


‘Section 1. An aceredited representative of the Union 
shall be allowed to enter the plant during working hours 
after applying to the office for permission. 


Section 2. The Company may retain, recall or hire per- 
sons who, in its opinion, have special ability and are neces- 
sary and are required to facilitate tooling or rearranging 
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of the department and the taking of inventory. In the 
selection of this list, the Company will give reasonable 
consideration to seniority, but this shall not be a controlling 
consideration. 


Section 3. The Company will continue its practice of 
granting two (2) fifteen (15) minute rest periods during 
each eight (8) hour shift. 


Section 4. The Company shall have the right to employ 
up to one (1) working foreman for each department in the 
plant for each shift. These employees shall be excluded 
from membership in the Union and have the same rights 
as the foremen with the exception that they shall be per- 
mitted to work in addition to supervising. In the event a 
working foreman is later demoted, he shall be returned to 
his regular standing on the seniority list from his date of 
hire to his date of promotion. The working foremen in the 
maintenance and machinist departments will not be assigned 
a regular job but will be permitted to work in their re- 
spective departments. 
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ARTICLE XX 
No Strike or Lock Our 


Section 1. The Union and its members agree that they 
will not, during the term of this agreement, cause or permit 
its members to take part in any sitdown, stay-in, slow-down 
or strike. The Company agrees not to engage in any lock- 
out of its employees in this period. 
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ARTICLE XXI 


ALTERATION OF AGREEMENT 


Section 1. No agreement, alteration, understanding, 
variation, waiver or modification of any of the terms or 
conditions or covenants contained herein shall be made by 
any employee or group of employees with the Company and 
in no case shall it be ‘‘binding upon the parties hereto un- 
less such agreement is made and executed in writing between 
the parties hereto. 


Section 2. The waiver of any breach or condition of 
this agreement by either party shall not constitute a pre- 
cedent in the future enforcement of all the terms and con- 
ditions herein. 


ARTICLE XXII 
AMENDMENTS AND TERMINATION 


Section 1. This agreement shall be in full force and 
effect from August 10, 1955 to August 10, 1958 and shall 
automatically remain in full force from year to year there- 
after unless either party shall decide to terminate, amend 
or modify said agreement, in which event the party decid- 
ing to terminate, amend or modify shall notify the other 
party in writing, by registered muil, not less than sixty (60) 
days prior to the expiration date of said agreement, spec- 
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ifying that the agreement is to be terminated, or in the 
event it is desired to amend or modify, then specifying the 
proposed amendments or modifications. 
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‘Ix Wrrness Wuereor, the parties hereto have hereunto 
set their hands and seals as of the day and year first above 
written. 


Bryan MANUFACTURING COMPANY 
By E. J. McFann 


Lopce #1424, INTERNATIONAL 
AssocraTION oF Macurnists, AFL. 
By: Imosine Sperseck, Pres. 
Anna Gary 
FLORENCE EK. NAPIER 
JORLENE Huston 
WruiaM Jack 
Everett HuBBELL 
Cari CEDERQUIST 
Grand Lodge Rep. 


BXHIBIT “*A’’ 


“This Exhibit is hereby incorporated as fully as though 
set forth therein in full as Article IX of an agreement be- 
tween Bryan Manufacturing Company and Lodge #1424, 
of the International Association of Machinists, affiliated 
with the American Federation of Labor, dated August 30, 
1955. 


Effective the dates hereinafter set forth, the wage rates 
set forth under said dates shall be in full force and effect 
for the classifications enumerated. 
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Classification 
Aug. 10 Aug.10 Aug. 10 

1955 1956 1957 
Tool & Die Operator .... $2.20 $2.28 $2.36 
Maintenance Machinists . 1.80 1.88 1.95 
General Maintenance 

1.69 1.75 

Chief Maintenance 

Electrician he 1.83 high 
Shipping & Receiving & 

Hi-Low Driver F 1.56 1.62 
76 Wire Cutter ; 1.53 1.59 
General Labor i 1.56 1.62 
Fireman 4: 1.51 1.57 
Solder Pot : 1.46 1.52 
No. 3 Tuber Operator... 1.3: 1.41 1.47 
Assembly e 1.36 1.42 


Girls operating No. 66 presses will receive an additional 
$.03 per hour until the new dies are installed and operating. 


All new employees shall be hired $#.15 below the top rate 
in effect at the time of hire and shall receive a $.05 inerease 
every thirty (30) calendar days until the top rate for the 
classification is reached. 


All employees on the afternoon shift shall receive an ad- 
ditional $.05 per hour and all employees on the midnight 
shift shall receive an additional $10 per hour unless by 
mutual agreement between the Company and the Union 
rotating shifts are established for any continuous shift 
operation in which event no night shift premium shall be 
paid. 
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Respondent Company’s Exhibit No. 1 


INTERNATIONAL ASSOCIATION OF MACHINISTS 
FOUNDED IN THE CITY OF ATLANTA, GA., MAY 9, 1888 
MACHINISTS BUILDING 
NINTH STREET AND MT. VERNON PLACE, N.W. 
WASHINGTON 1, D. C. 


July 17, 1954 
Zanesville, Ohio 
Subject: Union Recognition 


Bryan Manufacturing Company 
Reading, Michigan 
Attention: Plant Manager 


Gentlemen: 


Please be advised that the International Association of 


Machinist represent a majority of the ‘‘production and 
maintenance’’ employees of your company. 


| This is to request a meeting at your earliest convenience 
to diseuss the terms of a collective bargaining agreement. I 
will be available for such meeting anytime the week of July 
96, 1954. Please advise me of the time, date and place you 
wish to meet. 


Looking forward to a mutual pleasant and amicable rela- 
tionship, I am, 
Truly yours 


/s/ B. L. ScHwaRTZMILLER 
E. L. Schwartzmiller, Rep. 
Route # 2 
Zanesville, Ohio 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


Case No. 7-CA-1303 


Bryan Manvuracturinc Company 
and 
Maryauice Mean, an Individual 
and 
Locau Lopce No. 1424, InrernationaL ASSOCIATION OF 
Macurinists, AFL-CIO, anxp INTERNATIONAL ASSOCIATION 
or Macuinists, AFL-CIO, Party to the Contract 


Case No. 7-CB-280 


Loca Lopce No. 1424, InrTernationaL ASSOCIATION OF 
Macuinists, AFL-CIO, anv INTERNATIONAL ASSOCIATION 
oF Macurinists, AFL-CIO 


and 
MaryaLice Mrap, an Individual 
and 
Bryan Manuracturinc Company, Party to the Contract 


Mr. Emil C. Farkas, for the 
General Counsel. 


Probst, Gallucct € O’Malley, by 
Messrs. Frank L. Galluccit and 
Walter F. Probst, of Highland Park, 
Mich., for the Respondent Company. 

Messrs. Louts P. Poulton and Plato E. 
Papps, of Washington, D. C., and 
Mr. Robert R. Simpson, of 
Cleveland, Ohio, for the Respondent 
Unions. 


Before: Earl S. Bellman, Trial Examiner. 
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Intermediate Report and Recommended Order 


STATEMENT OF THE CASE 


Upon a charge filed in Case No. 7-CA-1303 on June 9, 
1955, and a supplemental charge therein filed on August 5, 
1955, by Maryalice Mead, an individual, the General Coun- 
sel of the National Labor Relations Board, herein called, 
respectively the General Counsel and the Board, by the 
Acting Regional Director of the Seventh Region (Detroit, 
Michigan), herein 
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called the Regional Director, issued the complaint in Case 
No. 7-CA-1303, dated October 5, 1955, against the Bryan 
Manufacturing Company, herein called the Respondent 
Company, alleging that the Respondent Company had 
engaged in and was engaging in unfair labor practices 
affecting commerce, within the meaning of Section 8 (a) 
(1), (2), and (3), and Section 2 (6) and (7) of the National 


Labor Relations Act, as amended, 61 Stat. 136, and 65 Stat. 
601, 602, herein called the Act. Upon a charge filed on Au- 
gust 5, 1955, in Case No. 7-CB-280, by Maryalice Mead, 
an individual, the General Counsel of the Board, by the 
Regional Director, also issued the complaint in Case No. 
7-CB-280, dated October 5, 1955, against ‘‘Local 1424, In- 
~ ternational Associtation. of Machinists, AFL,’’ herein called 
the Local Lodge, and ‘‘International Association of Ma- 
chinists, AF'L,’’ herein called the International, and jointly 
hereafter called the Respondent Unions,’ alleging that the 
Respondent Unions had engaged in and were engaging in 
unfair labor practices affecting commerce, within the 
meaning of Section 8 (b) (1) (A) and (2), and Section 2 


1 When the Respondent Unions and the Respondent Company are all three 
jointly referred to hereinafter, the term used will be the Respondents. It should 
be noted that the captions in both cases have been amended in certain minor 
respects to conform to the facts. 
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(6) and (7) of the Act.*- On October 5, 1955, the Regional 
Director issued an order consolidating the foregoing cases 
and a notice of hearing. Said order of consolidating and 
notice of hearing, along with copies of the complaints, were 
duly served upon the Respondent Company, the Interna- 
tional, the Local Lodge, and the charging party, Maryalice 
Mead. 


With respect to the unfair labor practices, the complaint 
in Case No. 7-CA-1303 alleged, in substance: (1) that the 
Respondent Company, on or about August 10, 1954, entered 
into a collective bargaining agreement with the Respondent 
Unions, covering certain employees at its Re: ading, Michi- 
gan, plant, at a time when the Respondent Unions ‘‘did not 
in fact represent a majority of the employees within the 
bargaining unit’? at the Reading plant;’ (2) that said 
agreement contained ‘‘union security provisions’’ in the 
form of a quoted article entitled ‘‘CHECK-OFF”’ and 
another 


* Except for the subsequently discussed issue of whether Mead was ‘‘front- 
ing’’ for a noncomplying labor organization in filing the above-mentioned 
charges, all three charges were duly filed. As to service of said ch: irges, the 
return receipts for registered mail entered in evidence show that the original 
charge in Case No. 7-CA-1303 was reecived by the Respondent Company on 
June 10, 1955; that the supplemental charge in Case No. 7-CA-1303 was re- 
ecived by the Respondent Company on August 8, 1955; and that the original 
charge in Case No. 7-CB-280 was reecived by both of the Respondent Unions 
by or before August 8, 1955, the International ’ s return reecipt showing the 
**Date of delivery’? as ¢¢8-8-55’? and the Loeal Lodge’s return receipt, which 
has no notation in the space provided for the date of deliv ery, being postmarked 
Hillsdale, Michigan, August 6. Since the slight difference in service on the 
Respondent Unions is not material to the issues, August 8 will hereinafter 
be considered the date of service on both. 


3 The unit at the Reading plant is described as follows: 


All present and future employees of the Company, excepting foremen, work- 
ing foremen, office or clerical employces, professional employees, guards 
and all supervisors as defined in the Act. 
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quoted article entitled ‘“‘UNION SHOP”’; (3) that the 
aforesaid checkoff and union-shop clauses have ‘‘been 
maintained in foree and effect between’’ the Respondent 
Company and the Respondent Unions ‘‘at all times since 
August 10, 1954’ with respect to the employees in the 
Reading plant unit; (4) that said union-security clauses 
‘have been from their inception and continue to be illegal, 
null and void’’ because the aforesaid agreement was made 
(a) ata 
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time when the Respondent Unions did not represent the 
employees in the unit involved and (b) at a time when the 
Respondent Unions were ‘‘established, maintained and/or 
assisted’’ by the Respondent Company by its ‘‘recognizing, 
dealing with, and entering into a collective bargaining 
agreement with’’ the Respondent Unions before said unions 
had been designated as their collective bargaining repre- 
sentative by ‘‘any of said employees and/or a majority of 
said employees’’; (5) that ‘“‘by entering into and retain- 
ing in effect the illegal union security clauses,’’ the Re- 
spondent Company has discriminated in regard to hire 
and tenure of employment to encourage membership in the 
Respondent Unions, thereby violating Section 8 (a) (3) 
of the Act; (6) that by the aforesaid acts, the Respondent 
Company ‘thas sponsored, dominated, assisted, and con- 
tributed’’ to the support of the Respondent Unions and is 
‘dominating, assisting and contributing to the support 
thereof,’’? thereby violating Scction 8 (a) (2) of the Act; 
and (7) that by all of the foregoing acts, the Respondent 
Company has interfered with, restrained and coerced its 
employees in the exercise of rights guaranteed in Section 7 
of the Act, thereby violating Section 8 (a) (1) of the Act. 
‘The complaint in Case No. 7-CB-280 against the Respond- 


328 





(1362) 


ent Unions, paralleling in major part the factual context of 
the complaint against the Respondent Company, also re- 
cited the making and retaining in force of the August 10 
agreement; the Respondent Unions’ lack of majority repre- 
sentation among the employees in the Reading plant unit 
at the time said agreement was entered into; and the inclu- 
sion in said agreement of the checkoff and union-shop 
provisions. In such context, the complaint in Case No. 
7-CB-280 more specifically alleged, with respect to the Re- 
spondent Unions’ unfair labor practices: (1) that the union- 
security clauses in the agreement ‘‘were at all times and 
continue to be illegal, null and void’’ because they contra- 
vene the proviso of Section 8 (a) (3) of the Act in that, at 
the time they were entered into, the Respondent Unions 
were ‘‘established, maintained and 
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assisted’? by the Respondent Company’s ‘tunlawful recog- 
nition’’ at a time when said unions were not the representa- 
tive of the employees in the unit; (2) that ‘‘by entering 
into the aforesaid collective bargaining agreement con- 
taining the illegal union security provisions .. . and by 
thereafter retaining in effect said collective bargaining 
agreement and the aforesaid illegal union security clauses,”’ 
the Respondent Unions, in violation of Section 8 (b) (2) 
of the Act, have caused and are causing and attempting to 
cause the Respondent Company to discriminate against 
employees at its Reading plant to encourage membership 
in the Respondent Unions; and (3) that the Respondent 
Unions, by the aforesaid actions and in violation of Section 
8 (b) (1) (A) of the Act, have restrained and coerced and 
are restraining and coercing the employees in the Reading 
plant unit in the exercise of rights guaranteed in Section 7 
of the Act. 

The International and the Local Lodge filed a joint 
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answer in Case No. 7-CB-280 on October 14, 1955. As to 
the alleged business and commerce facts, the joint answer 
stated that the Respondent Unions were without knowl- 
edge. The joint answer admitted only that the Respondent 
Unions were labor organizations within the meaning of the 
Act. In their joint answer, the Respondent Unions ‘‘gen- 
erally and specifically deny each and every allegation and 
conelusion contained’’ in paragraphs 6 through 12 of the 
complaint which contain all of the factual and conclusionary 
allegations pertaining to the unfair labor practices. Said 
joint answer concluded with a single paragraph asserting 
‘caffrmative defenses’’ which read as follows: 


1. Section 10 (b) of the National Labor Relations 
Act forecloses the National Labor Relations Board 
from proceeding in this case in that the unfair labor 
practices alleged in the Complaint did not occur within 
six months from the date of the filing of the charge in 
this case. 
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‘The answer of the Respondent Company in Case No. 
7-CA-1303, for which the General Counsel gave no date for 
filing in his recital upon offering it, and to which the Gen- 
eral Counsel made no objection as to untimely filing, bears 
on its first page two ‘‘Received’”’ stamps of the Seventh 
Regional Office, one showing the date, October 18, and the 
other the date, October 31, 1955. The affidavit on the sec- 
ond page of the answer was sworn to before a Notary 
Public on October 28, 1955. After admitting the business 
and commerce allegations contained in the first three 
paragraphs of the complaint, the answer of the Respondent 
Company denied ‘‘each and every one of the allegations 

4 I accept the above date, which appears on the ‘‘ Reecived’’ stamp of the 


Seventh Regional Office, rather than the later date, October 20, stated on the 
record. 
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and conclusions coutained’’ in paragraphs 4 through 11 of 
the complaint, which contain all of the factual and conclu- 
sionary allegations pertaining to the unfair labor practices. 
The answer of the Respondent Company contained no ref- 
erence to any affirmative defenses. 

On October 19, 1955, following telephone conversations in 
which it was ascertained that it was mutually agreeable to 
all of the Respondents herein to do so, the Regional Direc- 
tor issued an order rescheduling the hearing In this matter 
from October 26 to November 2, 1955. 

In the meantime, prior to the opening of the hearing in 
the instant matter, the International, in a 5-page document 
dated October 25, 1955, petitioned the Board to revoke a 
subpoena duces tecum. Said subpoena has been issued on 
October 19; had been addressed to the International Asso- 
ciation of Machinists, AFL, 440 National City Bank Build- 
ing, Cleveland, Ohio; and required the production of vari- 
ous records, including such things as all authorization 
cards, minutes of all meetings, all expense accounts, all 
hand bills and cireulars, and all contracts or agreements, 
which pertained to its activities at the Reading plant. On 
October 28, 1955, Stephen S. Bean, who had been duly 
designated to serve as the Trial Examiner in this matter, 
denied the International’s petition to revoke. In a 3-page 
document dated 
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November 1, 1955, the International requested the Board 
for ‘‘special permission to appeal’? Trial Examiner Bean’s 
denial of its petition to revoke, and asked, for reasons pre- 
viously advanced in its original petition, that the Board 
grant its ‘‘petition to revoke the subpoena. ”’ 

‘Pursuant to the order rescheduling the hearing, a hear- 
ing was held in Hillsdale, Michigan, on November 2, 3, 4, 
7, 8, 16, 17, 18, 21, 22, and 23, 1955, before :ae, the Trial 
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Examiner duly designated to serve in place of Stephen S. 
Bean. The General Counsel, the Respondent Company, 
and the Respondent Unions were represented by counsel 
and participated throughout the hearing.’ The charging 
party was present throughout the hearing, but participated 
only when called as a witness. All parties were afforded 
full opportunity to be heard, to examine and cross-examine 
witnesses, and to introduce evidence bearing on the issues. 

At the opening of the hearing, counsel for the Respondent 
Unions, informing me of the above-indicated request to 
appeal which the International had filed with the Board, 
addressed a motion to me for revocation of a similar sub- 
poena which had been addressed to the Local Lodge, and 
which required the production of the same type of records 
as the subpoena which had been addressed to the Interna- 
tional. The Respondent Company also moved to quash 
still another subpoena duces tecum addressed to it, which 
required the production of certain payroll information for 
the month of August 1954. Among various reasons 
advanced during oral argument for granting these two 
motions to revoke were that both of the subpoenas required 
the production of records for periods substantially earlier 
than 6 months prior to the filing of the respective charges, 
and hence involved matters which Section 10 (b) precludes 
finding to constitute unfair labor 
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practices. In addition, this same argument involving 
Section 10 (b) was basic to the positions of the Respondent 
Company and the Respondent Unions in their respective 
motions to dismiss the respective complaints, which motions 
were made at the opening of the hearing and were also 


$ \Both of the Respondent Unions were represented throughout the hearing 
by Attorney Poulton, The Respondent Company was represented at the hearing 
by Attorney Gallucei. 


332 





(1365) 


argued orally. It should be noted that during the some- 
what extended argument on the foregoing four motions, 
the General Counsel, in opposing said motions and in 
outlining his theory of the case, recognized the limiting 
effect of Section 10 (b) with respect to findings of unfair 
labor practices as to actions taking place more than 6 
months prior to the filing of the respective charges. 

After considering the opening oral argument, I reserved 
ruling on the respective motions of the Respondent Com- 
pany and the Respondent Unions to dismiss the respective 
complaints, and denied the respective motions of the Re- 
spondent Company and the Local Lodge to revoke the 
respective subpoenas directed to them. While various 
contentions of the parties will require subsequent discus- 
sion of subpoena matters, it is sufficient to note at this point 
that the Local Lodge, in a 3-page document dated November 
4, 1955, requested special permission to appeal my ruling 
to the Board; that the Respondent Company did not seek 
to appeal, but complied with the subpoena addressed to it; 
that before the close of the General Counsel’s case-in-chief, 
the Board denied the respective requests of the Interna- 
tional and the Loeal Lodge for special permission to appeal 
from the denials of their petitions to revoke the subpoenas 
duces fecum; that thereafter both the International and the 
Loeal Lodge refused to comply with the respective sub- 
poenas; and that the General Counsel ultimately chose to 
rest his ecase-in-chief without seeking enforcement of either 
of the subpoenas addressed to the Respondent Unions. 

While no useful purpose would be served by summarizing 
all of the 
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procedural matters which arose during the course of the 
hearing, certain additional matters should be noted now, 
while others will be alluded to or ruled upon subsequently 
in this Report. On the first day of the hearing, and before 
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witnesses were called, the General Counsel moved to amend 
the complaint in both cases by adding allegations to each 
complaint with respect to an agreement of about August 30, 
1955, allegedly entered into between the Respondent Com- 
pany and the Local Lodge, which included not only the 
employees previously covered in the Reading plant, but also 
involved all similar classifications at a second plant in Hills- 
dale, Michigan. The effect of the proposed amendments, 
of which notice had been given by letters dated October 21, 
1955, to the respective Respondents, was to place the 
August 30, 1955, agreement in issue in the respective com- 
plaints as violative of the same Sections of the Act as have 
been above detailed with respect to the 1954 agreement. 
The foregoing motions to amend the complaints were 
granted without opposition, and the respective answers 
were amended to include denials of the allegations thus 
added. 


Upon my granting the foregoing amendments, the Re- 
spondent Unions moved to dismiss the complaint in Case 
No. 7-CB-280 on the ground that the controversy had been 
rendered moot because the 1955 agreement had superseded 
the 1954 agreement. Following oral argument on this mo- 
tion, I denied said motion without prejudice to its renewal. 
Thereafter it was established by agreement among the 
parties that the correct name of the IAM’s local is Local 
Lodge No. 1424. The Respondent Unions also amended 
their answer to admit the allegations of the complaint in 
Case No. 7-CB-280 as to the Respondent Company’s busi- 
ness and commerce. The Respondent Company acknowl- 
edged on the record that ‘‘on information and belief,’’ the 
International and Local Lodge were both labor organiza- 
tions within the meaning of the Act. 


Before the General Counsel rested his case-in-chief, he 
sought to introduce into evidence four documents, num- 
bered for identification as General Counsel’s Exhibits 9, 10, 
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11, and 12. These four docuinents pertain to two attempts 
by the General Counsel to subpoena as a witness the 
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representative of the International who signed the 1954 
agreement, E. L. Schwartzmiller. Without considering 
now the ultimate significance of the failure of Schwartz- 
miller to appear at all as a witness at the hearing, the 
aforesaid offered exhibits are hereby rejected because, 
after giving much thought to unusual factors involved, I 
am not convinced that a sufficient foundation has been laid 
to establish service of either of the two subpoenas on 
Schwartzmiller.* 

In due course, the General Counsel eventually, albeit 
with apparent reluctance, announced that he would rest his 
case without seeking enforcement of the subpoenas duces 
tecum against the Respondent Unions. The Respondent 
Unions thereupon moved to dismiss on the ground that the 
General Counsel had not established a prima facte case. 
The Respondent Company made a similar motion to dis- 
miss. Oral argument on the record was then held upon 
the question of whether or not the General Counsel had 
established a prima facie case. Upon considering the mat- 
ter, I denied the motions of the Respondents to dismiss, 
without prejudice to their renewal. 

Of the various procedural problems arising during the 
course of the cases of the Respondent Company and the 
Respondent Unions, one needs to be mentioned at this 
point, an amendment which I granted to the answer of the 
Respondent Unions which had the effect of adding the 
fronting issue to the above summarized issues in the instant 
matter. By said amendment, which was granted only after 


6 This is not to say that the Board or the General Counsel, in an administra- 
tive capacity, may not deem it appropriate and desirable to look further into 
certain aspects of this matter. 
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full consideration of the contentions of the parties, the 
following additional affirmative defense was added to the 
answer of the Respondent Unions: 


2. The Charges in these cases were filed by the 
Charging Party on behalf of and at the instigation of 
Local 701, UAW-CIO, a union not in compliance with 
the filing requirements of 
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the National Labor Relations Act, as amended, at the 
time the Complaint in this matter was issued; there- 
fore, the Compliant in these cases should be dismissed 
since the Charging Party is ‘‘fronting’’ for a non- 
complying union. 


Before the close of the hearing, the Respondent Unions 
and the Respondent Company renewed and made motions 
to dismiss on various grounds. In essence said motions, 
upon which I reserved ruling, pertain to Section 10 (b) of 
the Act, fronting, failure of the General Counsel to estab- 
lish a prima facie case, and fuilure of the evidence to estab- 
lish various allegations of the complaints. For reasons 
subsequently appearing herein, all of said motions to dis- 
miss upon which ruling has been reserved are hereby 
denied, except to the extent that findings and conclusions 
which follow indicate specifically that certain allegations of 
the complaints have not been sustained, and are dismissed. 

Mention should also be made of an offer of proof by the 
General Counsel on the fronting issue. Said offer was 
rejected, without prejudice to resuming the hearing if it 
were thereafter decided that such evidence should be re- 
ceived. For reasons which appear below, I have decided 
not to reopen the hearing to receive apparently extensive 
evidence in connection with said offer of proof. All par- 
ties were afforded opportunity to argue orally upon the 
record and to file briefs and proposed findings and conclu- 
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sions. In view of the extent to which the parties had 
already argued on the record, all parties waived oral argu- 
ment, preferring to file briefs. Pursuant to an extention 
of time to December 27, 1955, granted by the Chief Trial 
Examiner, briefs have been filed by the Respondent Com- 
pany, the Respondent Unions, and the General Counsel. 
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On the basis of the entire record in the case; my observa- 
tion of the demeanor of the witnesses at the hearing; a 
careful analysis of the evidence, which is in many respects 
confused and contradictory; and my consideration of the 
various positions taken by the parties during the hearing 
and in their briefs; I make the following :’ 


FINDINGS OF FACT 
I. Tue BusINeEss OF THE RESPONDENT COMPANY 


The Bryan Manufacturing Company, herein called the 
Respondent Company, is an Ohio corporation which has, 
at all times herein material, been engaged in manufacturing 
electrical products at several plants which it has been oper- 
ating in Bryan, Ohio; Monticello, Ohio, North Manchester, 
Indiana; Peru, Indiana; and Reading, Michigan. In the 
usual and ordinary course and conduct of its business, the 
Respondent Company has, over a long period of time, con- 
tinuously caused large quantities of raw materials and 
equipment, used in the manufacture of its products, to be 


7 The record is hereby corrected in the following particulars: 


Page 892, line 4, the word ‘‘required’’ is corrected to read ‘‘recorded.’’ 
Page 893, line 23, the word ‘‘offense’’ is corrected to rend ‘‘defense.’’ 
Page 1043, line 10, ‘‘and now this continues’’ is corrected to read ‘and 
no more continues. ’” 

Page 1105, line 3, the word ‘‘that’’ is corrected to read ‘‘what.’’ 

Page 1105, line 4, ‘‘is not the issue’’ is changed to read ‘‘has put in issue.’’ 
The word ‘‘administerial’’ is corrected to read ‘‘ministerial’’ whenever it 
appears on pages 1104 to 1106, 
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purchased and transported in interstate commerce, from 
and through States of the United States, including the 
State of Michigan. The Respondent Company has sim- 
ilarly continuously caused large quantities of its products 
to be sold and transported in interstate commerce, from its 
various plants situated in the three above-mentioned States, 
into and through the several States of the United States, 
including the State of Michigan. 

‘During the calendar year 1954, which is representative of 
all material times, the Respondent Company sold and 
shipped in interstate commerce, as above described, finished 
products valued in excess of $250,000. Also during said 
calendar year of 1954, the Respondent Company sold and 
shipped in interstate commerce, from its plant at Reading, 
Michigan, to 
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points outside of the State of Michigan, finished products 
valued in excess of $50,000." In addition, during the afore- 
said calendar year, the Respondent Company sold finished 
products, produced by its Reading plant, valued in excess 
of $100,000, to enterprises within the State of Michigan to 
be directly utilized in the production, processes, or services 
of said enterprises, each of which in turn shipped finished 
products outside of the State of Michigan, which were 
valued in excess of $50,000. 

The only plants of the Respondent Company which are 
involved in the instant matter are its above-mentioned 
plant at Reading, Michigan, and a new plant, which com- 
menced operations shortly before the opening of the hear- 
ing in the instant matter, and which is located in Hillsdale, 
Michigan, some 12 miles from the Reading plant. These 
two plants are hereinafter called, respectively, the Reading 
plant and the Hillsdale plant. 


'§ The brief of the Respondent Company more specifically identifies the 
products of its Reading plant as ‘‘electrical wire assemblies.’’ 
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The respective answers admit the allegations of the 
respective complaints that the Respondent Company has 
been at all material times engaged in commerce within the 
meaning of the Act, and I so find. 


1370 
II. Tue Lazsor Orcanizations INvo.vep 


International Association of Machinists, which is re- 
ferred to herein as the International, and also as the IAM, 
the term usually used for it by the witnesses, is a respond- 
ent in Case No. 7-CB-280. It is a labor organization pre- 
sently affiliated with the American Federation of Labor- 
Congress of Industrial Organizations. However, at the 
time of the events subsequently discussed herein, the Inter- 
national was affiliated with the American Federation of 
Labor. 

Local Lodge No. 1424, International Association of Ma- 
chinists, also a respondent in Case No. 7-CB-280, is herein 
ealled the Local Lodge. It is a local lodge of the Interna- 
tional which admits to membership employees of the Re- 
spondent Company’s Reading and Hillsdale plants. The 
Local Lodge is a labor organization within the meaning 
of the Act. 

Local 701, International Union, United Automobile, Air- 
eraft & Agricultural Implement Workers of American, is 
presently affiliated with the American Federation of Labor- 
Congress of Industrial Organizations, but was formerly 
affiliated with the Congress of Industrial Organizations. 
It is the labor organization for which the Respondents 
contend that the charging party, Maryalice Mead, was’ 
fronting when she filed the charges in the instant matter. 
The aforesaid organization, which is a labor organization 
within the meaning of the <Act, will be referred to as 
Loeal 701. As appears more fuilly below, it rendered assist- 
ance to its parent organization, herein referred to as the 
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UAW, in organizing activities among employees at the 
Reading plant. Local 71 is an amalgamated local repre- 
senting employees of several plants in Hillsdale and 
vicinity. 


III. Tue Unrarr Lasor PRACTICES 


1371 


A. A general survey of the setting, the 
events, the evidence, and the issues 


In a ease such as this one, which involves many eviden- 
tiary and legal problems, some of them complex and others 
novel, it is usually helpful to present at the outset a general 
picture of what is involved. Thus the purpose of this sec- 
tion is to round out what has already been stated in such 
a way as to provide general orientation to the more detailed 
findings which follow, and to indicate the interrelationship 
of the events and the issues. 


Broadly speaking, this case is concerned with whether or 
not there has been infringement upon the self-organiza- 
tional rights of the Respondent Company’s production and 
maintenance employees, primarily at its Reading plant. 
The material events begin about the middle of July 1954, 
when the LAM requested recognition for, and the UAW 
began signing up employees of the Reading plant,” who are 
predominantly women. In conducting its activities, the 
UAW was assisted by some of the members of Local 701, 
including the president thereof, Farn Salomon, who figures 
prominently in the fronting problem. 


On August 16 and 17, 1954, before the UAW secured 
designations from a majority of the employees or made any 


| 9 There is some evidence that preliminary activities by the UAW got under 
way somewhat earlier. 
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claim as to representation to the Respondent Company," 
numerous conversations, negotiations, and meetings per- 
taining to the IAM, often involving the above-mentioned 
representative of the International, E. L. Schwartzmiller, 
took place at various points in Reading, including the plant 
and a meeting hall. One of the major evidentiary prob- 
lems pertains to determining as nearly as 
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possible, from the voluminous evidence of numerous wit- 
nesses called by the General Counsel, what actually oceur- 
red during this 2-day period when Schwartzmiller, so far 
as the evidence shows, made his first appearance among 
the employees of the Reading plant. It should be noted at 
this point, however, that Schwartzmiller’s appearance in 
Reading had been preceded by negotiations elsewhere 
which had resulted in the basic provisions of an 11-page 
general agreement which is dated August 1, 1954, and 
which has two supplements, the first covering wages, dated 
August 17, 1954, and the second covering seniority, dated 
September 2, 1954. 

The foregoing agreement, to which the Respondents have 
given effect, is the one involved in the above-described 
original allegations of the two complaints in this matter. 
Thus a determination of when and how that agreement 
was negotiated and signed, particularly with respect to 
other events, is quite important, and the positions of the 
parties with respect thereto are in sharp conflict. The 
General Counsel contends that it was on August 10, 1954, 
before the Respondent Unions had engaged in any organi- 
zational activities among the employees covered thereby, 
that the Respondent Company and the International 

10 There is no contention that the UAW ever seeured or claimed such a 


majority, and the General Counsel concedes that the Midwest Piping doctrine 
is not herein applicable. 
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‘‘signed a union security contract which required member- 
ship in Respondent IAM as a condition of employment.’’ 
By contrast, the Respondent Unions and the Respondent 
Company fix the execution of the agreement as August 17, 
after the employees had ratified it at meetings conducted 
by the International. The difficult evidentiary problems 
which arise in determining such issues are augmented by 
the fact that neither the then vice president of the Respond- 
ent Company, Adams, who signed the agreement, nor the 
representative of the International who signed it, Schwartz- 
miller, appeared as witnesses at the hearing. 

Leaving for the moment various problems as to evidence, 
dates, and chronology, it is apparent that by the end of 
August 1954, the UAW had 
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engaged in the last of its organizational activities, the dis- 
tribution of a leaflet outside the plant, and that Schwartz- 
miller had conducted a general meeting of employees in 
Reading at which officers for the LAM were elected. It 
should also be noted that about this time, or not long there- 
after, President Salomon of Local 701 was informed by 
two different international representatives of the UAW 
that because of ‘‘a non-raiding pact’’ between the UAW 
and the LAM, they were ‘‘to drop all matters’’ pertaining to 
organizing the Reading plant employees because the IAM 
had ‘‘a signed agreement there.”’ 

Turning now briefly to the fronting issues, it is significant 
that while Salomon conveyed the foregoing instructions of 
the international representatives to the other officers of 
Local 701, he personally did not like those instructions. 
However, Salomon does not again enter the picture until 
the spring of 1955, when a number of employees who were 
not satisfied with conditions at the Reading plant or the 
accomplishments of the IAM there, held a number of meet- 
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ings in private homes. Salomon was present at and par- 
ticipated in some of these meetings, in which the charging 
party also participated. In addition, before Mead was 
accompanied by Salomon to the Regional Office in Detroit 
when she filed the original charge in Case No. 7-CA-133 on 
June 9, 1955, she had also on several occasions seen Salo- 
mon in regard to problems of employees at the Reading 
plant, where Mead continued to be employed until October 
1955. 

It is clear that Local 701 was not in compliance when the 
two complaints in the instant matter were issued on Octo- 
ber d, 1955. But various questions as to Local 701’s inter- 
mittent compliance and lack of compliance, and the many 
contentions of the parties as to fronting matters, will be 
reserved for treatment until toward the end of this Report 
because I am convinced, after protracted study of the 
record, that some aspects of these complicated fronting 
issues can best be evaluated after other matters have been 
determined. 
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Chronologically speaking, the remaining issues center 
around events during August 1955. These issues were 
added at the beginning of the hearing by amendments to 
the complaints which have already been summarized. They 
pertain to a 3-year agreement, dated August 30, 1955, which 
embraces the production and maintenance employees at 
the Reading plant and at a second plant in Hillsdale, which 
the Respondent Company was apparently in the process of 
acquiring at the time the agreement was being negotiated, 
and which did not start operations until approximately 2 
months after the agreement was signed. This agreement, 
a printed copy of which is in evidence, was signed by six 
employees for the Local Lodge, and also by Carl Ceder- 
quist, a Grand Lodge Representative, who is mentioned at 
various places during the testimony, but was not a witness 
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at the hearing. However, Eugene McFann, who signed the 
August 1955 agreement for the Respondent Company, was 
a witness and testified concerning circumstances surround- 
ing the negotiations and execution of this current agree- 
ment, which still has well over 2 years to run. It should be 
noted at this point that while majority status is challenged 
by the General Counsel as to both the August 1954 agree- 
ment and the August 1955 agreement, the unit included in 
neither agreement is challenged. In short, there is no con- 
tention that the expansion of the unit in the 1954 agreement 
to include the same employee classifications at the recently 
opened Hillsdale plant, along with those same classifica- 
tions at the Reading plant, makes the thus expanded unit in 
the 1955 agreement in any way inappropriate. 

What has been said thus far places the general issues in 
their chronological setting and suggests the nature of some 
of the evidentiary problems. Broadly speaking, the wit- 
nesses fall into 2 groups. The first group consists of 25 


witnesses called with respect to the unfair labor practice 
issues related to the 2 agreements. Of these witnesses, 22 
were called by the General Counsel, 3 of them under Rule 
43 (b), and 1 
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witness was called by the Respondent Company. On the 
fronting issues, the Respondent Unions called 3 witnesses, 
1 of them under Rule 43 (b), and the General Counsel called 
4 witnesses. For the present, our discussion will be 
directed to the evidentiary and eredibility problems per- 
taining to the evidence adduced on matters related to the 
unfair labor practices. 

At the outset, it should be noted that much of this evi- 
dence is essentially circumstantial in nature and might not 
have been adduced had ther» been compliance with the 
already mentioned two subpoenas directed, respectively, to 
the International and to the Local Lodge. In fact, the 
parties take sharply differing positions as to the eviden- 
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tiary bearing of this failure to comply. The General Coun- 
sel’s brief describes this failure as ‘‘contemptuous refusal 
of the Respondent Unions to produced subpoenaed records 
which could have revealed’’ the majority status, and views 
it as ‘“‘incontestable proof of the lack of majority.’’ In 
contrast, the Respondent Unions essentially contend that 
their refusal to comply with the subpoenas has no eviden- 
tiary bearing whatsoever, because it was based on valid 
legal grounds, and that said refusal in no way lightens the 
General Counsel’s burden of establishing lack of majority 
by a prima facie case. In taking a position similar to that 
of the Respondent Unions, the Respondent Company’s 
brief questions why the General Counsel did not choose to 
seek enforcement of the subpoenas; answers that the infer- 
ence is clear that the General Counsel ‘‘did not deem it to 
his advantage to compel production of the requested infor- 
mation’’; and asserts that the General Counsel ‘cannot 
now be heard to rely upon any spurious inference it may 
feel can arise from such a legal and valid refusal.’’ 

While it will be necessary in a subsequent section of this 
Report to appraise the failure of the Respondent Unions 
to produce any evidence on certain matters, I want to make 
it clear that, after giving much thought to the matter, I am 
not relying in any way in reaching my determinations here- 
in on the failure of the Respondent Unions to comply with 
the subpoenas. Further, I do not believe that any infer- 
ence adverse to the General Counsel can be drawn from his 
failure to seek enforcement 
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of the subpoenas involved, when all of the circumstances of 
this case are considered. Similarly, 1 draw no adverse 
inference because counsel for the Respondent Company, 
after first insisting that the testimony of Schwartzmiller 
(whose presence two subpoenas for the General Counsel 
had failed to produce) was necessary to the Respondent 
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Company’s defense, later chose to waive calling Schwartz- 
miller as a witness, after having failed for approximately a 
week to effect service of two subpoenas on Schwartzmiller. 
But the question of the failure of the Respondent Unions 
to call Schwartzmiller as a witness is another matter, which 
will be discussed later. In any event, the General Counsel 
was not under any obligation to call Schwartzmiller as a 
witness in his ease. Everything considered, I believe it is 
enough to say at this point that, after thoughtful analysis 
of the contentions of the parties and what I believe to be 
applicable legal principles under all of the unusual circum- 
stances here involved, I draw no inference adverse to any 
of the parties because of any matter pertaining to any sub- 
poena which was issued. 

Having thus divorced subpoena problems from eviden- 
tiary and credibility problems, we turn now to the latter 
problems. From what has been said, it must be clear that 
I am convinced that the voluminous evidence adduced by 
the General Counsel on the unfair labor practice aspects 
involved in the instant matter must be carefully sifted to 
determine as precisely as possible what material facts have 
been established thereby. This I have patiently done, 
always duly mindful of the contentions of the parties with 
respect to credibility problems, and of the fact that strong 
feelings have been generated by the circumstances involved 
in this case. 

We come now to some general conclusions with respect 
to 'eredibility contentions and problems applying to all 
issues in the instant matter. It is evident that with many 
witnesses testifying as to numerous 

1377 
different matters, it would protract this Report greatly to 
summarize all of the testimony, or to spell out fully the con- 


fusion and inconsistencies therein, much of which is not 
too surprising, in view of the fact that, with respect to the 


346 





(1377) 


events of August 1954, there nad been a lapse of almost 
15 months before testimony was given in November 1955. 
Moreover, in the light of my observation of the demeanor 
of the witnesses at the hearing, and after intense scrutiny 
of the record, all of which has been carefully read, and 
parts of which have been reread and rechecked several 
times, I cannot agree that the testimony given by the Gen- 
eral Counsel’s witnesses is generally unreliable and 
unworthy of belief.* True, a number of the General 
Counsel’s witnesses had manifest varying degrees of inter- 
est in the UAW. But there were other witnesses for the 
General Counsel, whose versions were not materially dif- 
ferent on most matters, who were not shown to have been 
interested in or partisan to the UAW. Everything con- 
sidered, I have become convinced that, in the main, the 
witnesses for the General Counsel, almost all of whom were 
under subpoena, attempted to tell the truth, as best they 
could recall it. In any event, I am satisfied that my critical 


analysis of the testimony, which has resulted in a composite 
picture, furnishes a reliable basis for the findings made 
throughout this Report.” 


11 The Respondent Company’s brief characterizes the General Counsel’s 
Witnesses as ‘fa very small and dissident group who would have been against 
almost anything decided upon by the majority of the employces’’; alludes to 
the ‘‘demeanor and attitude of the disgruntled minority’’; and asserts that 
these witnesses manifested ‘‘varying degrees of prejudice in their testimony. ’’ 
‘che similar position of the Respondent Unions is shown by the following 
quotation from their brief: 

The General Counsel’s witnesses, all of whom were UAW-CIO 
adherents, dissatisfied with their collective bargaining agent, and in 
general disgruntled employees, were certainly not reliable or credible 


Witnesses. 


12 This is not to say that individual witnesses were not confused on certain 
matters or that there were not variations in their objectivity and convincing- 
ness. But it also should be noted that the candor with which some witnesses 
admitted, during long and searching examinations, that they could not be 
certain as to dates or the exuct words used, only serves to add credence to whut 
: careful study o ftheir testimony shows that they lonestly believed to be the 
facts. 
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Before turning to a more detailed analysis of the events 
during the summer of 1954, which surround the signing of 
the first agreement and its two supplements, some observa- 
tion should be made with respect to the Section 10 (b) con- 
tentions, which will await ultimate decision until the facts 
have been further developed. The General Counsel con- 
cedes that the 6-month limitation of Section 10 (b) of the 
Act precludes currently finding the execution of the 1954 
agreement to be an unfair labor practice, and also precludes 
currently finding its enforcement to be an unfair labor 
practice as to the respective Respondents, at any time 
prior to the respective periods beginning 6 months prior 
to the respective charges in these two cases. However, 
this concession in no way detracts from the crucial nature 
of the earlier events, because at the core of the General 
Counsel’s contentions as to all of the unfair labor practices 
is his fundamental position that, because of the circum- 
stances prevailing when made, the original union-security 
agreement of 1954 has never been valid or legal, since it 
has never met certain overriding requirements of Section 
8 (a) (3) of the Act. In essence, said pertinent provisions, 
which are contained in the first of the two provisos in See- 
tion 8 (a) (3), are that (a) the labor organization shall not 
be established, maintained, or assisted by any action which 
is an unfair labor practice, and that (b) such labor organiza- 
tion shall be the representative of the majority of the 
employees in an appropriate unit when the agreement is 
made. 


B. The agreement dated August 10, 1954, 
as supplemented; its provisions, 
negotiation, and execution 


A photostatic copy of the original signed agreement 
dated August 10, 1954, and its two signed supplements, 
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provides one of the uncontested elements in this case. We 
start with a description of this document, a summary of 
the pertinent provisions of its three component 
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sections, and an explanation of the dates and signatures 
contained on each of these three sections, which on their 
face show differences as to type, margin, arrangement, and 
paper.’® 


The first and longest section of the 1954 agreement 
contains 11 pages, which obviously form one unit. This 
unit, clearly a basic labor contract containing 22 articles, 
opens with a prefatory paragraph stating that said agree- 
ment was ‘‘made and entered into the 10th day of August, 
1954,’’ between the ‘“‘BRYAN MANUFACTURING COM- 
PANY’? and the “INTERNATIONAL ASSOCIATION 
OF MACHINISTS, affiliated with AMERICAN FEDERA- 
TION OF LABOR.’’ It concludes on page 11 with two sig- 


natures, that of Vice President Adams for the ‘*BRYAN 
MANUFACTURING COMPANY” and that of Schwartz- 
miller for “INTERNATIONAL ASSOCIATION OF M.A- 
CHINISTS, A.F.L.’’? The signatures of these two individ- 
uals, neither of whom was called as a witness, immediately 
follow a coneluding paragraph on page 11 which reads: 


IN WITNESS WHEREOF, the parties hereto have 
hereunto set their hands and seals as of the day and 
year above written. 


18 Such differences, especially in the paper, were even more apparent from 
the original document, which was used throughout the hearing, than from the 
photostatie copy in evidence, Incidentally, T have no doubt that the placement 
of EXHIBIT B ahead of EXHIBIT A in this document, a factor which caused 
some confusion in the examination of witnesses at the hearing, was a clerical 
inadvertence, probably occuring at the time the original agreement was_ re- 
assembled after microfilming at the office of the International in Washington, 
and that originally EXHIBIT A preceded EXHIBIT B, as the dates thereon 
indicate. 
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These 11 pages, which we will refer to as the basic agree- 
ment, cover in considerable detail such basic subjects as 
are customarily included in a collective bargaining con- 
tract, except that 2 of the 22 articles, one entitled WAGES 
and the other entitled SENIORITY, specify that the re- 
spective rates and provisions as to wages and as to seni- 
ority shall be those subsequently agreed upon and incor- 
porated as exhibits. The one covering wages was to be 
designated as Exhibit A, and the other covering seniority 
as Exhibit B. Both were to be attached to the basic agree- 
ment and made a part thereof. Among the remaining 20 
articles, which cover their respective subjects without such 
reservations, the first 3, entitled respectively RECOGNI- 
TION, CHECK-OFF, and UNION SHOP, and the last 2, 
entitled respectively ALTERATION OF AGREEMENT 
and AMENDMENTS, AND TERMINATION, warrant 
some discussion at this point.” 


The first article provides for the recognition of the Inter- 
national by the Respondent Company” ‘‘as the sole and 
exclusive bargaining agency for all employees within the 
bargaining unit’’ specified therein, which is identical with 
the unit contained in the allegations of the two complaints, 
already set out hereinabove in footnote 3. This article on 
recognition also further specifies that the ‘‘Company will 
bargain collectively with the Union with respect to rates of 
14 The titles of the remaining articles are: MANAGEMENT POWERS, 
NON-DISCRIMINATION, HOURS-OVERTIME, PAID HOLIDAYS, RE- 
PORTING AND CALL-IN TIME, NEW EMPLOYEES, VACATIONS, SHOP 
COMMITTEE, GRIEVANCE PROCEDURE, INSURANCE, BULLETIN 


BOARD, LEAVE OF ABSENCE, SAFETY, GENERAL, and NO STRIKE 
OR LOCKOUT. 


15 While the terms actually used in the basic agreement are the Union and 


the Company, there can be no doubt as to their meaning in terms of the desig- 
nations used herein for the respective parties. 
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pay, wages, hours and other conditions pertaining to em- 
ployment for all of the employees in the unit.”’ 

The second article, entitled CHECK-OFF, provides, 
along with procedures for deducting, remitting, and record- 
ing, that the Respondent Company, upon receipt of ‘‘a 
signed authorization of the employee involved,’’ shall 
deduct from his last paycheck each month “the initiation 
fee and dues payable by him’? to the International, during 
the period provided for in said authorization. 
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The next article, which has only one section, and which it 
is not contended contains any language which makes its 
provisions illegal par se, is set forth herewith verbatim: 


ARTICLE III 
Union SHop 


Section 1. As a condition of employment, all em- 
ployees covered by this agreement shall, forty-five (45) 
days after the date of execution of this agreement, or 
in the case of new employees forty-five (45) days after 
the date of hiring, become members of the Union, and 
remain members in good standing in the Union during 
the term of this agreement. 


Certain provisions of the last two articles of the basic 
agreement, to which we now turn, are significant, par- 
ticularly in view of the fact that within about a year an- 
other agreement, dated August 30, 1955, was entered into, 
extending the unit coverage to include the Hillsdale plant.'® 


16 It would be well to keep in mind a contention as to this 1955 agreement, 
which is advanced in the brief of the Respondent Unions in the following 
language: 

This agreement is neither an extension, a renewal nor a modification of 
the original contract and, indeed, involves different parties—the original 
agreement having been between the International and the Employer while 
the new agreement is between Local Lodge 1424 and the Employer, 
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Article XXII provides that the basic agreement ‘‘shall be 
in full force and 
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effect from August 10, 1954 to August 10, 1956 and shall 
automatically remain in full force from year to year there- 
after,’’ in the absence of written notice of desire to amend 
or modify given not less than 60 days prior to the agree- 
ment’s expiration date. As to Article XXI, the provision 
here material specifies that no alteration, variation, waiver, 
or modification of the basic agreement is to be ‘‘binding 
upon the parties hereto unless such agreement is made 
and executed in writing between the parties hereto.’’ Be- 
fore leaving this basic agreement, it should be noted that 
only two changes were made in the typed provisions con- 
tained in its 11 pages. Both were made by hand, and were 
initiated by both Adams and Schwartzmiller. The first 
change involved a single word; Friday was changed to 


Wednesday, so that a phrase in the checkoff provision, as 
changed, called for deductions ‘‘from the paycheck received 
on the last Wednesday of the month.”’ The other change 
made the ‘‘trial period’’ for new employees in Article X 
‘sixty (60)’’ days instead of ‘‘ninety (90)’’ days. 


We turn next to a 2-page supplement on wages, cap- 
tioned EXHIBIT A, most of the second page of which is 
taken up with signatures. The first signature is that of 
Vice President Adams for the Respondent Company. 
Next follows, under the designation “INTERNATIONAL 
ASSOC. OF MACHINISTS,”’ the signature of Schwartz- 
miller. Thereafter, under the designation ‘Temporary 
Bargaining Committee for Reading Plant’’ there appear 14 
signatures of employees at the Reading plant, most of 
whom were at least mentioned at some point during the 
testimony, and two of whom, Myrtle Long and Lillie 
Shaffer, testified about the circumstances surrounding their 
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signing.” The opening sentcice of this wage supplement 
incorporated it fully in Article IX of the August 10 basic 
agreement. The specified wage rates were made effective 
as of August 10, and involved a 5 cents per hour wage in- 
crease for all employees, with a further 5 cents per hour 
increase in December 1954. The wage rates were to re- 
main in effect until August 10, 1955, when ‘‘hourly wage 
rates only’’ could be reopened, upon 60 days written notice 
given prior 
1383 

thereto."* Above the signatures on the second page of this 
wage supplement appears the date, ‘*August 17th, 1954.”’ 

The remaining supplement on seniority, captioned EX- 
HIBIT B, is also a 2-page section which is ‘*Dated this 
2nd day of Sept., 1954’’ on its second page above the signa- 
tures. The first signature appearing is again that of Vice 
President Adams for the Respondent Company. Under 
Adams’ signature, there appears the designation ‘‘IN- 
TERNATIONAL ASSOCIATION OF MACHINISTS— 
A.F.L.,’’ which is followed merely by six signatures, with- 
out any indication of the capacity of any of the individuals. 
However, all six of those signing are shown by the record 
to be employees at the Reading plant, and one of them, 
Iola Joice, testified as to the circumstances surrounding 
her signing of this supplement on seniority.” The open- 
ing sentence of EXHIBIT B incorporates it fully as Article 


17 Two other employees who also signed EXHIBIT A were called as witnesses 
upon other matters, but were not questioned about their signing the wage 
supplement. Those two were Imojine Sperbeck, the president of the Local 
Lodge at the time she was called under Rule 43 (b) by the General Counsel, and 
Florence Napier, who was called by the Respondent Unions on the fronting 
issues, 

18 It will be recalled that the original term of the basic agreement was from 
August 10, 1954, to August 10, 1956. 

19 This seniority supplement, like the one on wages, was also signed by 
Sperbeck and Napier, the two witnesses mentioned in an earlier footnote, but 
neither testified as to her signing EXHIBIT B. 
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XII of the August 10 basic agreement. As to the provi- 
sions therein, it is sufficient to say that there are 11 sections 
which go into a good deal of detail in specifying principles 
and procedures as to a variety of matters pertaining to 
seniority. It should be noted that while EXHIBIT B 
contains only 2 pages, its margins are quite narrow. Un- 
like the other sections of the 1954 agreement which are 
double spaced, EXHIBIT B is single spaced and is, for 
instance, considerably longer and more involved than 


EXHIBIT A. 
1384 


We come now to questions about negotiating and signing 
the 1954 agreement, particularly the ll-page basie agree- 
ment which contains the unionshop and checkoff provisions. 
The General Counsel’s brief would fix its execution as 
August 10, 1954, relying on the recital therein that it was 
‘made and entered into’’ on that date, and apparently 
prushing aside as ‘‘vague, indefinite and self-contradictory’”’ 
the extensive testimony of Leslie J. Westbrook, who, at 
the time he was called as a witness by the General Counsel 
under Rule 43 (b), was the Respondent Company’s vice 
president and was responsible for its labor relations at the 
Reading plant, and who had been the plant manager of the 
Reading plant when the 1954 agreement was negotiated 
and signed. By contrast, counsel for the Respondent Com- 
pany, devoting several pages of his brief to verbatim cita- 
tions from Westbrook’s testimony, argues that when 
Westbrook’s testimony ‘‘is read completely, it is clear that 
no contract was signed until August 17, 1994,” and that 
the August 10 date ‘‘was used by the parties solely for the 
purpose of making the terms of the contract retroactive to 
August 10, 1954, the date of the first meeting between Com- 
pany and Union.”’ 

After having read through completely twice the approx- 
imately 125 pages of the record containing Westbrook’s 
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testimony, and after having additionally studied quite in- 
tensively several parts of it in the light of the record as 
a whole, I am convinced, in view of my impression of West- 
brook as a witness, that the facts material to determining 
the issues in this case fall somewhere between the above- 
stated positions of the General Counsel and the Respondent 
Company. There is certainly confusion and vagueness in 
several parts of Westbrook’s testimony, and it would too 
greatly protract this Report to attempt to present a rea- 
sonably complete resume of his testimony. It should be 
noted, however, that all of Westbrook’s testimony cited in 
the Respondent Company’s brief, following its contention 
that no contract was signed until August 17, is from the 
first part of the 
1385 


examination of Westbrook by the General Counsel, some of 
it occurring before the 1954 agreement, with its various 
above-described parts, was furnished to the Respondent 
Company by the Respondent Unions for submission to the 
General Counsel, after which it was examined by West- 
brook.” A careful appraisal of Westbrook’s testimony 
as a whole shows that, during the early part of his testimony, 
when he was insisting that the agreement had not been 
signed until August 17, Westbrook was using the term 
‘‘signed’’ to designate the point when there was ‘‘a con- 
tract signed by all parties.’ 


20 The pages of the transcript, from which the Respondent Company ’s 
brief at pages 8 to 14 cites testimony of Westbrook, range from page 105 to 
page 143. Westbrook’s testimony as a whole begins on page 102 and runs to 
page 228, The General Counsel’s original examination begins on page 102 
and ends on page 177, The examination of Westbrook by the General Counsel 
after the entire 1954 agreement has been made available and briefly examined 
by Westbrook begins at page 128. 


7! From the three above-described component parts of the entire 1954 agree- 
ment, it is obvious that no employees of the Respondent Company signed any- 
thing until the 14 employees who formed the Temporary Bargaining Committee 
signed the wage supplement, dated August 17, 1954. 


~~ 
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However, it was not until the sequence of developments 
with respect to the 1954 agreement began to be rounded 
out, during the testimony of Westbrook upon examination 
by counsel for the Respondent Company, that certain 
significant details emerged. In my opinion, it is this later 
and less defensively given testimony of Westbrook, after 
his recollection had obviously been refreshed,” that assists 
us most in 
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determining how the basic agreement was negotiated and 
signed. Relying largely on such parts of Westbrook’s later 
testimony, as appear reliable in the light of all of West- 
brook’s testimony and the record as a whole, I make the 
following findings as to the negotiation of the basic agree- 
ment, and as to when Adams, who is no longer associated 
with the Respondent Company, signed it. 

Westbrook first heard from the IAM when he received 
a letter on the stationery of the International, which was 


signed by Schwartzmiller as its representative. Said letter 
was dated Zanesville, Ohio, July 17, 1954; carried the sub- 
ject designation ‘‘Union Recognition’’; and was addressed 
to the Respondent Company at Reading, Michigan, ‘‘ At- 
tention: Plant Manager.’’** The body of this brief letter, 


zz For instance, toward the end of his testimony, Westbrook answered a 
question by the General Counsel thus: 


I will grant you it was hard to remember all of the dates this morning, 
but after all day here you have time to think a little more than you had at 
that time. 


| 23 Despite the challenge of the Gencral Counsel as to the authenticity of this 

letter, and the doubt cast upon it by its failure to bear the usual time-date 
stamp of the Respondent Company showing when it was received, I accept 
Westbrook’s consistently given testimony that he did receive this letter shortly 
after the date appearing thereon. It should be noted that the signature of 
Schwartzmiller on this letter, which is in evidence, appears to be the same as 
bis signatures appearing on the 1954 basie agreement and on the wage supple- 
ment, which signatures none of the parties challenge, but that it differs from 
the signatures appearing on the return receipts for registered mail, which form 
part of the above rejected General Counsel’s Exhibits 9 and 12. 
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which indicates no readiness to establish the actual exist- 
ence of the majority claimed therein, is herewith quoted in 
full: 


Please be advised that the International Association 
of Machinists represent a majority of the ‘‘ production 
and maintenance’’ employees of your company. 


This is to request a meeting at your earliest con- 
venience to discuss the terms of a collective bargaining 
agreement. I will be available for such meeting any- 
time the week of July 26, 1954. Please advise me of 
the time, date and place you wish to meet. 

Looking forward to a mutually pleasant and amicable 
relationship, I am, 


Upon receiving the foregoing letter, Westbrook tele- 
phoned the office of counsel for the Respondent Company 
and talked with Attorney Walter F. 
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Probst, who had been giving him legal advice for many 
years. Westbrook told Probst about receiving the letter 
and what it stated, and he asked Probst for his advice. 
Probst stated that he ‘‘would advise recognizing them 
because he had been doing business with them in other 
plants,’’** indicating that he had been ‘‘doing business’’ 
with the IAM in San Diego, California; Lancaster, Ohio; 
and Zanesville, Ohio. Probst told Westbrook that he had 
found in his dealings with the LAM that whenever a Com- 
pany had ‘‘contested,’’ the IAM had ‘‘won out.’? In 
essence, Probst also told Westbrook, among other things, 
that he had found the IAM ‘‘fair to work with’’; that he 
was dealing with them at the time in Lancaster; and that 


“4 Neither Probst nor his associate who represented the Respondent Company 


at the hearing, Gallucei, testified at the hearing, and all quotations in this 
section are from the testimony of Westbrook, 
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he thought that they ‘‘could get along’’ and that they 
‘Cmight as well go ahead and have the meeting with them.’’ 
Probst made no mention of a Board election during his 
conversation with Westbrook, but he did indicate that if 
they did not ‘‘go ahead and arrange for a meeting,’’ they 
would ‘‘get beaten in the end.’? Probst told Westbrook 
to mail the letter to him. 

Approximately a week after the foregoing telephone con- 
versation which probably occurred about Monday, July 19, 
Adams and Westbrook went to Detroit where they met 
with Probst decided to recognize the International; and 
discussed some tentative contract provisions. A meeting 
with 
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Schwartzmiller was also arranged for August 10 in Lan- 
Caster, Ohio. Before proceeding to the meeting of August 
10, it should be noted that Westbrook’s testimony clearly 
establishes that at no time after his receipt of Schwartz- 


miller’s letter did Westbrook ask Schwartzmiller if he had 
any cards or raise any question about Schwartzmiller’s 
claim of majority representation. Westbrook rather, ‘‘on 
the strength of what’? Probst has told him, accepted the 
statement as to majority representation in Schwartzmiller’s 
letter. 

On Tuesday, August 10, Westbrook, accompanied by 
Probst and Gallucci, met with Schwartzmiller in Lancaster. 
Adams was not present at this meeting, which was devoted 
to negotiating an agreement. By the end of this meeting, 
the terms of the basic agreement had been reached, as this 
eredited excerpt from Westbrook’s testimony unmistakably 
shows: 


We had our proposal, Mr. Schwartzmiller had his. We 
argued back and forth, cutting out, putting in, until we 


2> Probst’s associate, Gallueci, was at that time in Lancaster. 
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arrived at an original contract ... to be presented to 
the employees. 


It is evident from all of Westbrook’s testimony and the 
documentary evidence that when the meeting ended, wages 
and seniority provisions were still to be agreed upon, and 
that the basic agreement was to be typed up for final ap- 
proval, subject to minor corrections, and signature. I am 
persuaded that Westbrook’s understanding was that the 
agreement was eventually to be approved by the employees. 

“It was right after the 10th, Mr. Probst typed up and 
mailed to’’ Westbrook the 11-page basic agreement. After 
Westbrook ‘‘received the contract,’’ which was evidently 
‘around the 12th or 13th,’’** Vice President Adams affixed 
his signature to the basic agreement. After painstaking 
appraisal of Westbrook’s testimony, I am convinced that 
Adams signed the 
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11-page basic agreement, containing the union-security and 
checkoff provisions, some time before Schwartzmiller 
signed it. As Westbrook explained the matter, he under- 
stood that Adams’ signature meant that ‘‘the contract was 
agreeable to the company”’ and that Adams was ‘‘only 
showing our faith in it by signing it first.’’> Westbrook’s 
testimony further indicates that, for similar reasons, Adams 
also was the first to sign the wage supplement. 

While the matter is not without elements of doubt, I be- 
lieve that Westbrook’s testimony as a whole indicates that 
Schwartzmiller probably signed both the basic agreement 
and the wage supplement at the same meeting when the 
14 employees who formed the Temporary Bargaining Com- 
mittee signed the wage supplement, and further that when 
this signing took place Westbrook was given the Impression 


26 The above-quoted phrase appears twice in Westbrook’s testimony upon 
response to questions by counsel for the Kespondent Company. 
1 pan} 
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that the employees had registered their approval of the 
provisions thereupon being signed.” But in any event, 
I am convinced that the preponderance of the credible evi- 
dence in the record as a whole establishes that, contrary 
to any such impression which Westbrook may have had, 
the Temporary Bargaining Committee actually signed the 
wage supplement about midafternoon on Tuesday, August 
17, without any prior vote of approval of the contract pro- 
visions by any mass meeting of Reading plant employees. 
Further, I am similarly convinced that the two meetings of 
employees on their respective shifts which did take place, 
when contract provisions were read and discussed and when 
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committeemen were elected for the respective shifts, did not 
take place until later on August 17, after all signatures had 
been affixed to both the basic agreement and to the wage 
supplement. And finally, I am convinced and find, from 
my analysis of the extensive evidence as to these two meet- 
ings, that while Schwartzmiller read to the employees most, 


27 Admittedly Westbrook had no firsthand knowledge of any kind of ratifiea- 
tion meeting of employees. While his testimony for the most part indicates 
that he was told that the employees approved the agreement at a ‘‘ 
ing,’’ there are certain parts of Westbrook’s testimony which suggest that 
he may rather have been told by Schwartzmiller that the employees on the 
Temporary Bargaining Committee had approved the provisions before signing. 


mass meet- 


28 The first-shift meeting took place during the latter part of the afternoon, 
after the first shift was over. The second-shift mecting began about 11 p.m., 
some 2 hours before that shift would normally have concluded, but the em- 
ployees punched out and were not paid for the time spent at the meeting, It 
appears that most of the employees on the respective shifts attended these two 
meetings, which were held in the 
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American Legion Hall in Reading. I a: «onvineed from all of the evidence that 
these two meetings each had similar purposes, to familiarize the employees with 
the agreement which had been signed, and to elect committeemen from the 
respective shifts. 
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if not all, of the essential provisions of the agreement, there 
was no vote taken at either meetings to approve any of said 
provisions.” 


Before turning to the activities of Schwartzmiller at 
Reading on August 16 and 17, which I am convinced oc- 
curred after Schwartzmiller knew that Adams had signed 
the basic agreement, it would be well to note that the supple- 
ment on seniority, EXHIBIT B, was eventually signed on 
September 2, 1954, after the numerous provisions therein 
had been agreed to during several bargaining sessions. 
The clear and convincing testimony of Iola Joice, who 
signed this seniority supplement, shows that these negoti- 
ations started on August 18, the day after Joice was elected 
a committeewoman for the second shift during the meeting 
of the second shift employees on the night of August 17, 
and that Joice signed EXHIBIT B on September 2 because 
after several meetings ‘‘ Management and the committee... 


*9 The testimony as to the sceond-shift meeting is particularly extensive 
and is also confused in several respects, most of them minor. In any event, some 
of the uncertain details of this night meeting are not material to 2 determination 
of the issues herein. Further, the evidence as a whole lenves no doubt that 
Schwartzmiller, despite some limitations as to the closing time of the hall, read 
at least all of the essential provisions of the agreement to second-shift em- 
ployees, as he undoubtedly had done at the earlier meeting of  first-shift 
employees. Further, the evidence as to the seeond-shift meeting leaves no doubt 
that the vote taken at that meeting was the election of committeemen, and that 
no vote was taken to approve the agreement. As to the first-shift meeting, while 
the testimony uniformly shows the election of committeemen, there is also 
testimony by Sperbeck that the meeting unanimously approved the agreement 
by ‘‘voice vote,’’ and that there were ‘‘no opposers.’’ While it seems evident 
that no one spoke out in disagreement, as Sehwartzmiller read the provisions 
of the agreement during the first-shift meeting, I am convinced, by consistent 
and credibly given testimony of Dorothy Sarles and Franees Peters as to 
whether there was any kind of vote taken on the agreement, that no vote of 
any kind was in fact taken at the first-shift meeting pertaining to approval of 
provisions of the agreement. Particularly convincing in this respect was Peters’ 
explanation, on cross-examination by counsel for the Respondent Unions, that 
she was positive that no vote had been taken to approve the agreement because 
of the fact that after she had thought it over she had wondered why there had 
not been such a vote. 
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had agreed on it.’’ It should be noted that after her election 
as committeewoman on the night of August 17, Schwartz- 
miller told Joice that she ‘‘was supposed to go in there the 
next day’’ to the negotiations, and that the temporary com- 
mittee ‘‘wasn’t to go in there no more.’’** From all of the 
circumstances, I am 
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convinced that the seniority provisions were the only ones 
in the 1954 agreement, as supplemented, which the elected 
committeemen played any part in negotiating. 


C. The advent of the IAM among the employees of the 
Reading plant and developments thereafter 


In contrast to the UAW, which the record shows had been 
active among the Reading plant employees for a month or 
more prior to August 16, 1954," there is no evidence in the 
record showing any activity on the part of the IAM prior 


to Schwartzmiller’s appearance at the Reading plant on 
Monday, August 16. To the contrary, witness after witness 


20 Neither Joice nor Clayton Mundy, the other committceman for the second 
shift elected at the late meeting on August 17, and who also signed the seniority 
supplement, had been members of the temporary committee which had signed 
the wage supplement earlier on August 17. 


31 By the time the IAM’s agreement had become known, 3 mectings of those 
interested in the UAW had been held at the Rading home of Mary Carter, then 
one of the employees, and a number of employees had signed ecards bearing the 
caption ‘*‘ AUTHORIZATION TO UAW-CIO.’’ These cards, of which between 
30 and 40 eventually were signed, according to Saloman, authorized the UAW 
to serve as collective bargaining representative and were to be used) according 
to the legend across the bottom, ‘‘in support of the demand of UAW-CIO for 
recognition or for an NLRB eleetion.’’ It is noteworthy that no reference 
whatsoever to Local 701 appears on the sample card which is in evidence. It 
should also be noted that there was 2 meeting held in the VFW hall in Reading, 
but the date of the meeting is uncerta’n. According to Carter, the attendance 
at the meetings at her home, of which there were 3 prior to, and 1 after they 
had learned of the IAM agreement, run from around 7 or 8 to ‘‘as high as 
twenty at one time,’’ 


362 





(1393) 


testified convincingly and unequivocally as to the absence, 
so far as she had any knowledge, of any kind of activity 
on behalf of the IAM prior to either August 16 or August 
17, depending on which of those 2 days it was that she first 
learned of the [AM’s interest in the plant. To this negative 
type of testimony, which is so vigorously attacked by the 
Respondents, we now turn. 

There were 13 women witnesses called by the General 
Counsel who gave credible testimony of the preceding type, 
which was not shaken on cross-examination. These wit- 
nesses were Mary E. Watkins, Ruth Moses, Mildred South- 
well, Beverly Hadley, Edith Wolford, Myrtle Long, Mar- 
garet Hatfield, Lillie Shaffer, Dorothy Sarles, Frances 
Peters, Joyce Shaffer, Iola Joice, and Maryalice Mead.” 
In essence, this testimony, which varied from witness to 
witness, was to the general effect that, prior to learning 
about the JAM on either August 16 or 17, these witnesses 
had never been approached by any individual on behalf of 
the [AM; had never signed any kind of application or au- 
thorization pertaining to the IAM; had had no knowledge 
of discussions among employees at the plant with respect 
to the JAM; and had not seen any kind of IAM posters or 
circulars around the plant. 
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In addition to the above named 13 employees, whose 
composite testimony presents the picture of absence of 
IAM activity set out in the preceding paragraph, the parties 
stipulated that if 13 other named employees, who were 
under subpoena as witnesses for the General Counsel,” 


32 In addition, Mary Carter, who had been laid off several days before 
August 16, testified as to the absence of LAM activity during the period of her 
employment. 

33 The names of said 13 employees are as follows: James Hayes, LaJeanne 
Hinkle, Pat Carpenter, Dorothy Slocum, Ruth Young, Danna Newbauer, Ester 
May, Caroline Pfeifle, Evelyn Bradchaw, Barbara Redgers, Violet Kelley, Paul 
Parker, and Darlene Sharp. 
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were called to testify, they would testify in substantially 
the same manner as Joyce Shaffer, one of the 13 witnesses 
named in the preceding paragraph. In view of this stip- 
ulation as to what 13 additional employees would have 
testified, the gist of the material testimony of Joyce Shaffer 
is herewith set out. 
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According to Shaffer, ‘‘the first time’’ she knew that a 
union had come into the plant was when Donna Munger 
told her about it the day ‘‘the girls came out of the office,’’ 
which date the evidence as a whole establishes as Monday, 
August 16, 1954.%* It was Shaffer’s unimpeached and 
credited testimony that she had never been approached by 
any representative of the IAM or any employee on behalf 
of the [AM prior thereto; that she had not seen any posters, 
literature, or circulars of the IAM prior thereto; and that 
she had joined the LAM ‘‘a month or two after’’ it had come 
in, because she understood that she ‘‘had to or else lose 
[her] job.’’* 

We turn now to a consideration of the 14-member Tem- 
porary Bargaining Committee. Fragmentary and confused 
as it is in some respects, the composite picture which I get 
from all of the evidence, as to such organizational activities 
as the IAM conducted among employees at the Reading 
plant, indicates that it was on Monday, August 16, that 


34, As appears more fully below, Donna Munger was one of the five girls 
from the second shift who were called into the office shortly after the beginning 
of the second shift on August 16 for a mecting with Schwartzmiller, A number 
of the other earlier-named 13 women witnesses also testified that they first 
learned of the IAM from one or more of the girls called into the office on 
August 16. 


35 It should be noted that many of the above named 13 women employees 
who | testified gave similar testimony to that of Joyee Shaffer about having 
joined the IAM because they understood that they had to do so. Some of 
those witnesses pointed out that they had been told at meetings by Schwartz- 
miller about the union-shop provision of the agreement. 
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this temporary committee probably was selected. In any 
event, there is direct testimony about a meeting between 
Schwartzmiller and five women on this temporary committee 
who worked on the second shift. Further, there is some 
‘nformation as to 5 of the 9 remaining members of this 
committee, who apparently were from the first shift, upon 
which it appears that about two-thirds of the employees 
worked, the remaining employees being on the second 
shift." Because the evidence as to them is clear in the 
record, we consider first the five second-shift women who 
signed the wage supplement, even though they may have 
been selected later than the first-shift employees who were 
members of the Temporary Bargaining Committee. 


Not long after 5 o’clock on the afternoon of August 16, 
1954, about an hour after the beginning of the second shift, 
five ‘‘girls’’? were called from the plant into Westbrook’s 
office. When these five employees had assembled in an 
aisle outside of the office, Eugene McFann, who was then 
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and had been, since November 1953, the plant superintend- 
ent of the Reading plant, and who has been its plant man- 
ager since July 1955, told them, ‘‘Don’t be afraid girls, 
you’re not going to get bawled out.’? These five second 
shift employees, who thereupon went into Westbrook’s 
office without punching out their time cards, were Donna 
Munger, Velma Rooks, Jean Edinger, Lillie Shaffer, and 
Myrtle Long, the last two of whom testified as to what 


36 Employee witnesses estimated the number of employees on the first shift 
at about 100 and on the second shift at about 50. Figures from the records of 
the Respondent Company show that on August 10, 1954, there were 148 em- 
ployees altogether in the bargaining unit covered by the agreement. There were 
2 layoffs thereafter during August 1954. The first layoff was on August 11, and 
involved approximately 20 employees. The second lavoff took place on August 
17, when 21 employees were laid off. 
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occurred on that occasion.” It is upon my analysis of the 
testimony of 
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Lillie Shaffer and Myrtle Long,** whose names also appear 
hereinabove, among those of the 13 women witnesses who 
testified as to their lack of previous knowledge of the IAM, 
that I base the findings which follow as to what took place 
when Schwartzmiller met, for perhaps 45 minutes to an 
hour, with these 5 women in Westbrook’s office. 

When the above named five ‘‘girls’’ came into his office, 
Westbrook introduced Schwartzmiller as being from the 
IAM, and left the employees along in the office with 
Schwartzmiller.* Schwartzmiller thereupon explained to 
the employees that the IAM had an agreement with the 
Respondent Company which would be to the advantage of 
the employees. Schwartzmiller mentioned their ‘“vetting 
a raise’’; said that there were parts of the agreement which 


‘could be changed or altered in the future’’; and spent 
most of the time reading parts of the contract. Before 


s7 Munger, Rooks, and Edinger, whose names, along with those of Shaffer 
and Long, appear on the wage supplement dated August 17, were not called as 
Witnesses at any time during the hearing, and MeFann did not testify as to this 
incident, Further, it is my considered judgment that testimony which West- 
brook gave, about 2 group of 10 or 12 employees being called into his office 
from a list which Schwartzmiller handed to MeFann, pertains to calling in the 
Temporary Bargaining Committee to sign the wage supplement on August 17. 


$8 McFann had personally gone to long to tell her to go to the office. 
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89 Despite some uncertainty in the testimony I am convinced that West- 
brook left after merely introducing Schwartzmiller. 


40 Whether she got the date, August 10, from Schwartzmiller’s reading the 
contract, or from Schwartzmiller’s discussion of it, I have no doubt from Long’s 
testimony that she left the meeting with that date associated in her mind with 
the agreement. Further, it appears from Long’s testimony that Schwartzmiller, 
sometime before the mecting ended, mentioned to the employees that he wanted 
them later to sign some papers connected with the agreement, 
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the meeting ended, Shaffer told the five employees that as 
long as they were in there, they ‘‘might just as well be 
among the first to sign the cards.’’? Thereupon, ‘‘member- 
ship cards were passed out by Schwartzmiller’’ to the five 
employees and, as Long credibly testified, ‘‘We all signed 
them, all five of us girls.’ * 

It is obvious from various bits of testimony which need 
not be detailed that when the five women returned to the 
plant, word spread among their fellow employees about 
their meeting with Schwartzmiller. In fact, not long after- 
wards, ‘‘quite a few girls gathered around’’ Plant Super- 
intendent McFann at a point ‘‘between the time clock and 
the office door’’ and asked him how the five who had gone 
into the office had been selected. MeFann stated that the 
girls had been ‘‘chosen at random,”’ explaining that he 
had ‘‘gone through the cards and tried to get a girl from 
each department.’*” 


41 The quotations in the above paragraph are all taken from credited 
testimony of Long, which was consistent on the matters above found with similar 
testimony of Shaffer, insofar as Shaffer recalled what occurred at the August 
16 meeting in Westbrook’s office. For instance, Lillie Shaffer credibly testified, 
with respect to their signing IAM enrds in the office on August 16, that 
Schwartzmiller had said that ‘‘somebody had to be first, and it might as well 
be us; We had to join anyway.’’ As to whether or not there was any conver- 
sation between Schwartzmiller and ‘‘any of the other five present with respect 
to their signing the cards,’’? Long testified, ‘‘I can’t remember any of us 
saying anything when we took the cards and signed them.’’ As to why Long, 
who was on that occasion for the first time meeting Schwartzmiller and learning 
about the IAM, signed an application is of more than passing interest. Long 
explained why she signed in this forthrightly given answer, which must be 
evaluated in the light of the provisions of the basic agreement which Adams 
had already signed, and which Schwartzmiller had already explained at the 
meeting: 

Well, I signed because I had no other choice. They said the agreement 
had been signed on the tenth and as long as it was in and I intended to 
work there, I might just as well sign too. 

42 The above findings as to MeFann’s explanation are made upon essentially 
consistent, uncontradicted, and credited testimony of Long, from which the 
quoted material has been taken. Long also testified convincingly that before 
she had been sent into the office, she had seen MeFann at the time clock ‘ ‘going 
up and down the time cards.’’ 
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From the above findings and the record as a whole, it is 
evident and I find that the 5 second-shift employees on the 
14-member Temporary Bargaining Committee were selected 
at random to meet Schwartzmiller in Westbrook’s office the 
day before they signed the wage supplement; that the 5 
women were sent to Westbrook’s office late on the after- 
noon of August 16 when at least 2 of them heard for the 
first time about the LAM’s interest in the plant; and that 
all 5 of the women on that oceasion signed IAM applications, 
after Schwartzmiller had explained the terms of the agree- 
ment which the Respondent Company had already signed 
and which required membership in the IAM, and after 
Sehwartzmiller had also told them that they might as well 
be among the first to sign IAM application cards. We turn 
now to such fragmentary information as the record pro- 
vides about the other 9 employees who signed the wage 
supplement as members of the Temporary Bargaining 
Committee. 


As to Ruth Young, whose vienature as a member of the 
Temporary Bargaining Committee is the third to appear on 
the wage supplement, and Paul Parker, whose signature 
is the last of the 14 employees to appear thereon, we know 
from the above discussed stipulation that if they had been 
called as witnesses their testimony would have been sub- 
stantially the same as that of Joyce Shaffer. Hence we 
know that it was on August 16 that both Young and Parker 
first learned that the [AM had come into the plant.** 

43 The extent to which Schwartzmiller may have participated with MeFann 
iu this ramdom selection is not revealed by the record and is less significant, in 


my opinion, than such random selection of employees, who had not even evi- 
denced any prior interest in the TAM, so far as the record shows, 


‘44 Parker was later elected a committeeman from the first shift at the 
meeting of first-shift employees, which was held shortly after the wage supple- 
ment was signed, and he thereafter signed EXHIBIT B also. 
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As to Florence Napier, whose signature is the second one 
among the 14 on the Temporary Bargaining Committee, it 
is evident from credited and uncontradicted testimony of 
Mildred Southwell an employee on the first shift, that on 
August 17 Napier told her (Southwell) that the first time 
she (Napier) had heard of the LAM was when she (Napier) 
had been called into the office the day before. In explana- 
tion of her testimony that on August 17, on their way to 
work, Napier had told her that ‘‘we had a union in the 
shop,”’ 


1399 
Southwell testified: 


I said, ‘‘Well, what union is that?’’ She said it was 
the International Association of Machinists and I sald, 
‘*T never heard of them before,’’ and she told me that 


she had been called into the office the day before and 
it was the first time she had heard of it. 


As to Laura Puckett, whose signature is the fifth of the 
committee on the wage supplement, the record merely shows 
that the subsequently was elected president at the mass 
meeting of employees from both shifts held the latter part of 
August. 

Imojine Sperbeck, the tenth member of the committee to 
sign, testified that she was elected president of the Local 
Lodge ‘‘the first part of January, 1955.’’ She was still 
president of the Local Lodge at the time she was called as 
a witness by the General Counsel under Rule 43 (bh)? 


45 As to just when the Local Lodge itself was actually founded, the reeord 
is ambiguous, but it would appear that the Local Lodge had come into the 
picture at the Reading plant prior to Sperbeck’s being elected president thereof 
in January 1955, even if Puckett had been elected president of the members 
of the IAM at the Reading plant before the Local Lodge was actually installed 
there. In any event, despite the failure of the Local Lodge to appear (Com- 
tinued ) 
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Sperbeck, a first-shift employce, was elected a committee- 
woman from 
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her shift at the meeting of first-shift employees held on the 
afternoon of August 17, shortly after she and the other 
members of the committee had signed the wage supplement. 
According to Sperbeck’s own testimony, she became a mem- 
ber of the IAM “‘about the last part of August,’’ and it was 
after ‘‘there was a signed contract in the plant’’ that Sper- 
be¢k ‘‘signed a membership application.’? Sperbeck also 
testified that she was one of a group called into the office 
on August 16; that she did not see anyone sign a member- 
ship card on that occasion; that if anyone had signed, she 
‘‘~ould have seen it’’; and that so far as she knew ‘‘there 
were no membership cards signed.”’ 

In view of Sperbeck’s testimony, the group which Sper- 
beck went into the office with on August 16 must have been 
a first-shift group which probably included some, if not all, 
of the members of the Temporary Bargaining Committee, 
other than the five second-shif! members. Tlence it seems 
possible that the five second-shift women who were called 
into the office on August 16 may have been the first em- 
ployees to sign JAM membership applications and may also 
have been the only members of the committee who had 
signed such applications at the time the Temporary Bar- 
gaining Committee signed the wage supplement on August 
17. But be that as it may, the foregoing facts concerning 
the Temporary Bargaining Committee are significant in 
determining whether the IAM was the duly designated 
bargaining agent. 

One could go into greater detail as to when and how 
various employees first learned of the LAM, or first saw 

45 (Continued) as signing any of the parts of the 1954 agreement, there is no 
contention that the Locul Lodge was not in the picture within 6 months prior 
to the filing of the charge against the Respondent Unions, 
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Schwartzmiller, or first signed LAM ecards; as to what prob- 
ably did or did not take place at various meetings, par- 
ticularly the second-shift meeting on the night of August 
17; and as to various activities and conversations of 
Schwartzmiller on August 16 and 17.7 But in my opinion, 
with certain exceptions to which we next turn, most of 
such details, all of which have been duly weighed, but which 
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in my judgment fall short of establishing that the Re- 
spondent Unions were dominated or sponsored hy the 
Respondent Company, would serve only to piece out various 
aspects of the general picture which have already been 
sufficiently indicated. Hence, we leave undiscussed numer- 
ous details, about the significance of which there can be 
honest differences of opinion. 

We come now to one remaining major type of evidence 
bearing upon lack of majority. This pertains to several 
oceasions during which, as revealed by uncontradicted, 
reasonably consistent, and credited testimony of various 
witnesses named subsequently herein, Schwartzmiller was 
confronted with essentially the question of how the LAM 
had got into the Reading plant. 

The first of these occasions occurred in the plant on the 
evening of August 16 when Schwartzmiller talked indi- 
vidually to one of the employees interested in the UAW, 
Ruth Moses. Schwartzmiller approached Moses at her 
machine and introduced himself as a representative of the 


46 For instance, first-shift employee Surles, whose testimony has previously 
been cited, testified credibly that during the lunch break on the first shift at 
about 2:30 p.m. on August 17, Schwartzmiller came into “‘the lunch part of 
the factory’? where the employees customarily assembled at that time, and 
started a conversation during which ‘‘some of the employees asked questions. ’?’ 
Among other things. Schwartzmiller aceording to Sarles, told the employees 
they ‘*had received a nickel increase’? whieh would be retro:zctive to August 
10 and also said, ‘‘You girls now have a union and have had it us of August 
10th.’? 
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LAM who was there to help set up a union that they could 
‘‘work under.’’ Schwartzmiller said that he understood 
that Moses was not exactly pleased. Moses, who had just 
shortly before learned for the first time of the IAM after 
the five second-shift girls had returned from their meeting 
with Schwartzmiller in Westbrook’s office, said that ‘‘it 
was merely the way they had come in’’ which 
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she questioned. During their conversation, Schwartzmiller 
told Moses that the IAM ‘‘had a contract,’’ and Moses 
asked Schwartzmiller ‘‘how they could have a contract 
without the girls’ permission.’? While Moses apparently 
felt that she ‘‘never did get a straight answer’’ to her 
question, I have no doubt, from her essentially consistent 
and credibly given testimony on direct and cross-exam- 
ination, that the substance of the explanation which 
Schwartzmiller made was that the IAM had been organ- 


izing or had just finished organizing ‘‘another branch of 
the company’’;* that ‘‘the company had agreed to let ‘‘the 
LAM come into the Reading plant; and that the IAM: 


_,. came immediately, rather than try to organize in the 
usual way, because they figured they would come while 
the company was in the mood. 


As to this occasion, as is true of each of the three other 
occasions involving Schwartzmiller which are substantially 
discussed herein, it is particularly significant that there is 
no indication that Schwartzmiller made any claim what- 
soever as to having secured adherence to the IAM from 
the employees covered by its agreement. 


‘47 While Moses evidently remembered Schwartzmiller as saying ‘‘another 
branch of the company.’’ it seems possible, from testimony subsequently quoted 
herein, that Schwartzmiller, whether he made himself clear to Moses or not, may 
actually have been referring rather to another company which was closely 
interrelated in its economic activity with the Respondent Company. 
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The second of these occasions took place outside of the 
American Legion Hall in Reading. It involved Schwartz- 
miller and three officers and a steward of Local 701, which 
has its office in Hillsdale. The three officers, Vice President 
Ray Zider, Recording Secretary William Nichols, and 
Financial Secretary William Burger, had been sent from 
Hillsdale to Reading by President Salomon and Robert 
McClain, an international organizer for the UAW, to find 
out what was going on at the Reading plant. The foregoing 
three officers and Schwartzmiller were joined during the 
latter part of their conversation by Steward Kenneth 
Carter, whose wife 
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was active in the UAW organizing campaign, and at whose 
Reading home the above-mentioned UAW meetings were 
being held. I am satisfied, from my analysis of the tes- 
timony of the three witnesses who testified as to this inci- 
dent, Nichols, Burger, and Carter, that this discussion 


followed substantially the lines set out below, lasted no 
more than half an hour, and took place the latter part of 
the afternoon of August 17, 1954.** 

The three officers of Local 701 introduced themselves 
to Schwartzmiller as he stood on the sidewalk, after coming 
out of the meeting hall. They asked Schwartzmiller what 
was going on and he told them that he had a contract with 
the Bryan Manufacturing Company and that they had just 
had a meeting. Schwartzmiller was then asked if he did not 
know that there was a ‘‘non-raiding agreement’’ between 
their organizations and Berger asked Schwartzmiller how 


4s While there is no testimony as to the exact date, the brief of the Re- 
spondent Unions places this incident on August 17, and I accept this as correct, 
in view of the general sequence of events, the probabilities, and the convincingly 
given testimony of Burger that the discussion took place ‘‘in the middle of 
August,’’ after a meeting of employees at the American Legion Hall in Read- 
ing. It has been found above that such a meeting of employees did take place 
after the first shift on the afternoon of August 17, 
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he ‘‘got away with it.’’*® Schwartzmiller replied, in effect, 
that it depended on who you knew and that if you can get 
away with it you just get away with it. Someone in the 
group accused Schwartzmiller of coming in the back door, 
or of making a back-door deal, 
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und Schwartzmiller did not deny or confirm it. During the 
.liseussion, which obviously became heated, Schwartmiller 
was asked if he knew that there was a correct way and an 
incorrect way of organizing a plant. Eventually the argu- 
ment ‘‘sort of cooled down,’’ and one of the group asked 
Schwartzmiller, who had an Ohio license on his car, where 
he was from. Schwartzmiller said that he was from Ohio 
and had just negotiated a contract for what Nichols testified 
he understood was ‘‘another part of this company”’ at 
Mansfield, Ohio.” In any event, the incident terminated 
when the three officers of Local 701 returned to Hillsdale, 
after saying, ‘‘The two International unions will have to 


fight it out.’’ 

The third occasion when Schwartzmiller was confronted 
with an inquiry as to how the [AM had got into the Reading 
plant occurred not many hours after the above discussion, 
during the meeting in the American Legion Hall of the 
second-shift employees on the night of August 17. During 


49 It was apparently at about this point that Carter joined the group. 


50 On cross-examination, Nichols testified that while he was not sure, he was 
‘‘pretty near postive’’ that Schwartzmiller had said that he had been organ- 
izing another branch of this company in Mansfield, Ohio. Carter testified 
that Schwartzmiller said that he ‘‘had been organizing some plant in Ohio’? 
but was not able to reeall what the plant was. 
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Whatever may have been the plant in Ohio to which Schwartzmiller made 
reference on at least three of the occasions discussed herein, it is significant 
that his explanation pertained to having been organizing some other plant, 
rather than to having organized the Reading plant. 
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the course of that night meeting, second-shift employee 
Moses, whose discussion with Schwartzmiller the preceding 
evening at the plant has already been presented, queried 
Schwartzmiller publicly as to how the IAM had got into 
the plant and secured its contract. Just how Moses’ ques- 
tion was worded, and just how fully Schwartzmiller actually 
did reply thereto, is left in doubt by the several varying 
versions of this incident given by a number of witnesses.” 
But in my opinion, the weight of the evidence leaves no 
doubt that Schwartzmiller at least stated that he had been 
warned that an attempt would be made to break up the 
meeting, and that whatever other 
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explanation, if any, Schwartzmiller may have made, it did 


31 Answers given during their dircet examination by four of several witnesses 
for the General Counsel, summarized Ingely in the words of the witnesses 
themselves, will serve to iNustrate the divergence in the testimony on this point. 
For instance, Marvalice Mead testified as follows: 


Mrs. Moses asked Mr, Schwartzmiller how he eame about to be in there, 
and he said, ‘Come in through tie company.’? and that everything was 
legal, We didn'c have a thing to worry about: and he ruled her out of 
order and seid he had understood there would be some people in the crowd 
that were going to try to split up this meeting, und he didn’t want to have 
any trouble. 


By contrast, Beverly Hadky testified ‘hat the conversation between Schwartz- 
miller and Moses was ‘very clear’? in her mind and that all that Schwartzmiller 
had replicd to Moses’ question us to “4who asked the TAM to represent us’? 
was, “I was told there were going te be people here that would try to break 
up this meeting.’? On the other hand, Edith Wolford testified that her best 
memory of what Schwartzmiller had said, in answer to Moses’ question as to 
‘fhow he was able to come and sign a contrnet without us knowing about it’? 
was, ‘*You don’t puss up a good opportunity when you see one or when you 
have one.’’? Margaret Hatfield testified that her best memory of what Sehwartz- 
miller replied to Moses’ question as to ‘*who asked him to represent us’? was 
that Schwartzmiller had ‘‘heard someone wus going to be sent there to interrupt 
the meeting.’’ 
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not inelude any claim that the employees had designated the 
IAM to bargain for them.” 

The last of the occasions involving Schwartzmiller and 
the question of how the IAM got into the plant occurred 
during the summer of 1955, almost a year after the fore- 
going incidents, and after a number of employees who 
were dissatisfied had held at least some of the meetings 
which are discussed in the subsequent section of this Report 
which deals with the fronting issues. My subsequent find- 
ings as to this 1955 incident, which occurred about June or 
July, during a meeting of the Executive Committee of the 
Local Lodge, are based upon my eareful appraisal of un- 
contradicted testimony of Everett Hubbell, who started 
working at the Reading plant on November 1, 1954, joined 
the Local Lodge about December 15, and was elected a 
committeeman of the Local Lodge in February 1955. Fol- 
lowing his election as a committeeman, Hubbell became a 
member of the Executive Committee of the Local Lodge 
and attended its mectings, as well as the general member- 
ship meetings. Hubbell also was one of the six employees 
who signed the subsequently discussed agreement of August 
30, 1955, for the Local Lodge. Hubbell admittedly also 
attended some of the meetings of dissatisfied employees 
which were conducted in the spring and summer of 1955, 
and this fact has been duly considered in weighing his 
testimony. 

On the whole, I am convinced that Hubbell was an essen- 


sz: Tt is difficult, incidentally, to tell from Moses’ testimony just how much 
of Schwartzmiller’s explanation the evening before to her individually Moses 
believed Sechwartzmiller reiterated publicly at the August 17 meeting. But the 
testimony of several other witnesses, some of which has been quoted in the im- 
mediately preceding footnote, some ot Moses’ own testimony, and that inherent 
probabilities, lead me to believe that Schwartzmiller’s explaination on August 17 
was brief, and essentially avoided Mc» ." question by referring to his having 
been warmed about somcone causing trouble or attempting to breakup the meet- 
ing. In any event, all versions of this exchange between Moses and Schwartz- 
miller at the second-shift meeting are devoid of any indication that Schwartz- 
miller made any ¢laim of majority. 
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tially truthful witness, although admittedly uncertain as 
to dates and possibly confused as to whether or not there 
had been more than one oceasion upon which Schwartz- 
miller made remarks similar to those which Hubbell at- 
tributed to him at a meeting of the Executive Committee, 
which is the only oceasion upon which I am relying. Inci- 
dentally, from Hubbell’s direct examination it would appear 
that Carl Cederquist, the representative of the International 
who signed the agreement dated August 30, 1955, and who 
had by 
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that time also become active in the affairs of the LAM at 
the Reading plant, may have gone ‘‘through the same 
procedure’’ in trying to ‘‘get across’’ the idea that the 
IAM ‘‘came in legal.’’? However, Iam not. satisfied, from 
Hubbell’s testimony as a whole, just what Cederquist may 
have said. In any event, whatever Cederquist may have 
said in the summer of 1955, the record does not show any 
participation on Cederquist’s part on behalf of the LAM 
at the time it came into the plant in the summer of 1954. 
Hence, I am giving no weigh to Hubbell’s testimony re- 
garding remarks attributed to Cederquist. Similarly, I am 
: 


giving no weigh to Hubbell’s vague and general testimony 


that Schwartzmiller made similar remarks ‘‘ several times,”? 
one of which was at a ‘‘regular union meeting’? in the 
American Legion Hall in June or July 1955." 

It is evident from Hubbell’s testimony, and the record 
as a whole, that there was still discussion among employees 
during the spring and summer of 1955 as to whether the 
IAM had come into the plant in the 


53 However, it should be noted that if Schwartzmiller did make some such 
explanation to a general membership meeting in the American Legion Hall in 
the summer of 1955, as I find hereinbelow that he made to the Executive Com- 
mittee, it might explain some of the confusion of witnesses (indicated above) 
as to what Schwartzmiller said at the meeting in the same hall on the night of 
August 17, 1954. 
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right way. Further, I have no doubt, from credited tes- 
timony of Hubbell, that at one meeting, at least, of the 
Executive Board during this period, Schwartzmiller de- 
voted considerable time to explaining to the members of 
the Executive Board,** how the IAM had come into the 
plant legally and in a “frightful way.’’ Schwartzmiller’s 
explanation to the Executive Committee, about June or 
July 1955, was essentially that the LAM had been on a strike 
at Essex Wire, a company in Lancaster, Ohio; that they 
had had that company, which was ‘‘connected’’ with the 
Respondent Company, ‘‘over a barrel’’; and that they had 
got the contract at the Reading plant because ‘‘they told 
them that they would have to let them come in up here.”’ 
While it is not clear from Hubbell’s testimony whether 
Schwartzmiller explained just who had been told that the 
price of settling a ‘‘strike or something’’ at Essex Wire had 
been an IAM contract for the Respondent Company’s Read- 


ing plant, I am satisfied from Hubbell’s testimony that 
such an explanation, involving Essex Wire having been 
‘‘over a barrel,’’ was the core of what Schwartzmiller told 
the Execeutive Committee of the Local Lodge, on at least 
one occasion during June or July 1955, as to how the IAM 
had got its Reading plant contract. 

Before turning to what in my opinion is a pivotal question 


“4 Hubbell named a substantial number of the members who were also present, 
among those named being Napier and Sperbeck, who have already been identi- 
fied herein, 


5% While the record warrants no finding as to what actual relationship, if any, 
may have existed between ‘‘ Essex Wire’? and the Respondent Company during 
July and August 1954, it has been noted above that there were two layoffs dur- 
ing that period at the Reading plant, one on August 11 and the other August 17. 
Furthermore, it seems reasonable that Sehwartzmiller would have given a more 
detailed and forthright explanation to i:e Executive Committee of the Loeal 
Lodge after the problem had been complicating matters in the minds of at least 
some of the employees for almost a year, than he had given to Ruth Moses or to 
the officers of Local 701 during August 1954, 
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in this case, namely whether or not the General made prima 
facie showing that the Respondent Unions did not represent 
the employees covered therein when the 1954 agreement 
was entered into, consideration should be given to flatly 
contradictory testimony as to what was said during a con- 
versation on the evening of August 17, 1954, between em- 
ployee Ruth Moses and Eugene MecFann, who was then the 
plant superintendent. There is no doubt that before Moses, 
who was one of the 21 employees involved in the August 
17 layoff, left the plant that night to attend the late meet- 
ing of second shift employees, she, like several other em- 
ployees also being laid off on August 17, discussed her 
layoff with MeFann. The flat conflict in the testimony of 
Moses and MeFann comes on the question of whether 
anything 
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was said on that occasion pertaining to any union. 


Moses testified on direct examination that, in addition to 
discussing her layoff with MceFann, she had questioned 
MeFann ‘‘in some way’’ which she could not remember 
exactly ‘‘as to where the union eame from or how,’’ and 
that McFann had told her that ‘‘the company had allowed 
them to come in, and what a benefit it would be for the 
girls.’”’? The foregoing version of Moses on direct exam- 
ination was not shaken on cross-examination by counsel 
for the Respondent Company, and Moses insisted that it 
was ‘‘not a fact’? that she had not ‘‘even mentioned the 
Union to Mr. MeFann that night.’’ On the other hand, 
when called as a witness by the Respondent Company, 
McFann testified that his conversation of August 17 with 
Moses, like several similar conversations with other em- 
ployees being laid off that day, pertained to ‘‘how they 
would be called back, if they would be ealled back or re- 
hired.” Further, MeFanr: denied unequivocally that “any 
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part of that conversation’’ which he had had with Moses 
‘“»yertained in any way to unions or union activities.’’ The 
General Counsel did not cross-examine McFann on the 


foregoing testimony. 
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Neither McFann nor Moses, both of whom were quite 
obviously interested witnesses, impressed me as the type of 
individual who would deliberately fabricate testimony. On 
the other hand, both McFann and Moses were, at times, 
during their fairly extensive examinations which covered 
a number of different matters, confused, inconsistent, and 
on the defensive. But this is not too surprising, especially 
in view of the tensions involved in this case, and the 
vigorous nature of some of the examination during this 
closely litigated hearing. 

On the whole, Moses’ testimony about her conversation 
with McFann on August 17 was less convincingly detailed 
than was some of her other testimony, such as that pertain- 
ing to her conversation with Schwartzmiller the preceding 
evening, August 16, 1954. By contrast, McFann’s denial 
that the conversation here under consideration pertained 
in any way to unions was more convincing than certain 
parts of his testimony concerning the negotiation of the 
1955 agreement. Further, even if McFann, who, as has 
been found above, had the day before at least assisted in 
picking a representative group of second-shift ‘‘girls’’ to 
meet with Schwartzmiller in Westbrook’s office, actually 
did say something to Moses on August 17 to the effect that 
‘the company had allowed [the [AM] to come in,’’ such 
a remark becomes relatively less consequential, in view of 
Westbrook’s above-related explanation of how the Respond- 
ent Company’s attorney had convinced him that the IAM’s 
claim of majority representation should not be challenged. 


56 The Respondent Company did not question McFann as to that matter when 
it called him as a witness. 
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In any event, weighing all credibility factors, the General 
Counsel has not carried his burden of establishing that this 
conversation between MeFann and Moses included any- 
thing pertaining to unions.” 


D. Concluding findings as to lack of majority and assist- 
ance with respect to the 1954 agreement 


So much of what has been said is pertinent to the 
concluding 
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findings in this section of the Report that no attempt will 
be made to summarize. We will turn rather to our first 
major problem, whether or not the General Counsel’s 
evidence, regardless of other factors, establishes a prima 
facie case as to the [AM’s lack of majority with respect to 
the 1954 agreement. 

The briefs of the Respondent Unions and of the Respond- 
ent Company strongly contend that the General Counsel 
failed to establish a prima facie case as to lack of majority. 
Both briefs stress the failure of the General Counsel, hav- 
ing chosen not to enforce his subpoenas duces tecum for the 
records of the Respondent Unions,** to eall a majority of 
the employees in the unit as witnesses to show lack of 
adherence to the IAM. The position of the Respondent 
Company in its brief is essentially that the testimony of 
‘fa negligible minority of employees out of a total of ap- 
proximately 156, is sufficient only to prove the desires of 
that negligible minority,’’ and that under all of the cireum- 
stances it was ‘‘absolutely incumbent upon the General 
Counsel to prove that a majority of the employees favored 
some other Union, or no Union at all.’’ The gist of the 
position taken in their brief by the Respondent Unions is 


57 This is not to say, however, that I subscribe generally to the position taken 
in the bri. f of the Respondent Company on tie credibility of Moses as u witness, 
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that the General Counsel did not meet his burden of proving 
‘*the essential element’’ of the complaint, the ‘‘non-majority 
status’’ of the LAM, because the General Counsel ‘‘neglected 
and failed to produce the majority of the employees em- 
ployed’’ at the Reading plant in August 1954, and that to 
meet this burden, the General Counsel, who offered no 
reason for his failure to do so, ‘‘would have had to produce 
79 of the available employees.”’ 


1412 


It should be noted that the above similar positions of the 
Respondents are premised on the figure of 156 employees. 
However, the figure actually material to the foregoing con- 
tentions is 148, the number of employees in the unit on 
August 10, before the layoffs of August 11 and 17, respec- 
tively, had reduced it by some 20 and 21 employees. 
Obviously it is the majority of the employees in the unit 


which is relevant, rather than the number of employees on 
the payroll as a whole. But since the record shows no 
reason why, in considering majority questions at any time 
from August 10 to August 17, laid-off employees otherwise 
in the unit should be excluded, the approximately 41 laid-off 
employees should be considered in discussing majority.” 
Finally, it is my opinion that, in any event, the crucial date 
with respect to majority is August 10, 1954, because on that 
date the Respondent Company, having recognized the IAM 
and bargained with it, agreed to the provisions of the basic 
contract which gave the IAM its union-security and checkoff 
benefits. Within a few days thereafter, probably on August 
12 or 13, the basic agreement was signed by Vice President 


Ss The position of the Respondent Company as to the failure of the General 
Counsel to enforce said subpoenas has been noted in an earlier section of this 
Report. 


*9 The record indicates that at least some second-shift employees laid off on 
August 17 attended the night meeting of August 17 and participated therein, 
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Adams. Thereafter, during his organizational activities 
at the plant on August 16 and 17, and in the meetings con- 
ducted on August 17 in the American Legion Hall, as more 
fully detailed in facts above found, Schwartzmiller made 
it known to the employees that the IAM had a signed agree- 
ment which included union-security and checkoft provisions. 
Certainly any majority adherence which the IAM might 
have secured after the Respondent Company had agreed 
to the union-security and checkoff provisions in the basic 
contract cannot be considered to be an unassisted majority. 
Furthermore, since the facts above found show that there 
was no ratification vote concerning the agreement taken 
at either of the meetings of the employees on their respective 
shifts on August 17, there is no factual basis for implying 
acceptance of the IAM by a majority of the employees in 
the unit, by virtue of any ratification of the agreement by 
the employees, either before or after Schwartzmiller and 
the Temporary Bargaining Committee signed it." 


1413 


We thus come more specifically to a modified form of our 
original question about the General Counsel’s prima facie 
case as to lack of majority. Restated in terms of the case 
at bar, this question becomes essentially whether or not the 
facts established by the credited evidence adduced by the 
General Counsel, as summarized in major part in the two 
preceding sections of this Report, warrant the inference 
that less than a majority of the employees in the unit had 
indicated their adherence to the IAM by August 10. In my 
judgment, when all of the factors in the General Counsel’s 
affirmative case are considered in the light of usual labor 
relations experience and procedures, the reasonable answer 


6o Compare Robbie Shoe Corp., 113 NLRB No. 35, wherein the Board found 
it unnecessary to pass upon the reasoning of its Trial Examiner that ‘oral 
designations . . . may in no event support the execution of a union security’? 
contract. 
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to the foregoing question is an affirmative one. I realize 
that my answer, involving elements of judgment upon a 
pattern of facts, is one with which others may not agree. 
However, my conclusion has been reached after more de- 
tailed and painstaking consideration than was possible 
prior to my denying, at the close of the General Counsel’s 
ease without prejudice to their renewal, the motions of 
the Respondents for dismissal of the complaints for lack 
of a prima face case. 

~ It should be noted that the mere fact that some 26 em- 
ployees, 13 who testified and 13 whose testimony was stip- 
ulated, did not indicate any willingness to affiliate with the 
LAM until on or after August 16, does not 


1414 


establish what the remainder of the 148 employees may have 
done about designating the IAM by or before August 10. 
However, no such paucity of significance can be said to 
attach itself to the complete lack of knowledge of any kind 
of IAM organizational activities on the part of these 26 
employees who, while definitely a minority, constituted over 
‘one-sixth of the employees in the unit who shared the small 
community environment within which the usual type of 
organizational campaign would have taken place. But 
while it seems unlikely that the IAM would have been able 
to obtain 75 adherents among employees in the Reading 
plant unit without any of those 26 employees ever having 
as much as heard of any IAM activities, such a situation 
is not inconceivable.“ But in any event, this aspect of the 


61 In making this observation, I am mindful of the facet that a number of 
the 26 employees in question were shown to have been partisans of the UAW, 
‘from whom it is conceivable that the IAM might have deliberately tried to 
withhold any knowledge of competitive activities, Further, it should be noted 
that in Hibbard Dowel Co., 113 NLRB No. 4, cited by the General Counsel, the 
number of employces who gave this ‘‘never heard of’’ type of testimony was 
about half of the total number in the unit in that case. 
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ease, lack of knowledge, to which considerable attention has 
been given in the briefs, is only one aspect of a pattern 
which I discern in the evidence as establishing the prima 
facie case. 

More significant than the foregoing, in my opinion, is 
what the record shows about the composition of the Tem- 
porary Bargaining Committee, whose members signed the 
wage supplement on August 17. Without recapitulating 
details already found above, let me say that it is very 
difficult to believe that if the LAM had actually previously 
secured a majority following in the plant by August 10, it 
would have included on a committee signing a contract on 
August 17, so many individuals who had not heard of the 
TAM until August 16. Further, it strains eredulity to believe 
that, if the IAM had had a majority on August 10, the five 
employees from the second shift who signed the wage 
supplement would have been selected at random, from 
among nonmembers of the [AM on the afternoon of August 
16, to meet with Schwartzmiller in Westbrook’s office, at 
which time those five signed application cards. 


1415 


Also contributing significantly, in my considered judg- 
ment to the General Counsel’s prima facie case, are the 
various above-discussed occasions upon which Schwartz- 
miller, the agent of the Respondent Unions best in a position 
to know the pertinent facts, failed to make any claim of 
having secured majority adherence in the unit, when con- 
fronted with the problem of how the IAM had been able to 
secure its contractual status. In fact, these explanations of 
Schwartzmiller, taken as a whole, are tantamount to an 
admission by this central figure, in the IAM’s 


1416 


dealings with the Respondent Company and its employees, 
that the IAM’s contractual position had been secured 
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through means unrelated to any status as a majority 
representative. 


So much for my major reasons for holding that the evi- 
dence adduced by the General Counsel during his case-in- 
chief, without regard to any inferences whatsoever per- 
taining to any outstanding subpoenas, established a prima 
facie case. We turn now to the problem of what conclusions 
as to majority and assistance are warranted upon the weight 
of the evidence in the record as a whole and the reasonable 
inferences to be drawn therefrom. Upon my denial, at the 
close of the General Counsel’s case, of the motions by the 
Respondents for dismissal for lack of a prima facie case, the 
Respondents had the burden of proceeding with evidence 
under what the Board recently pointed to in its Cadillac 
Marine decision ® as ‘‘the well settled principle that a party 
has the burden of going forward with the evidence, after 
a prima facie case has been established against it.’’? The 
Respondent Company, upon the conclusion of the General 
Counsel’s case, did call one witness, McFann, whose denial 
of testimony of Moses has been considered above, and also 
sought to secure the testimony of Schwartzmiller, but later 
abandoned it unsuccessful attempts to serve him with a 
subpoena. But contrast, the Respondent Unions did not 
go forward with evidence pertaining to the prima facie case 
as to the alleged unfair labor practices, but rather stated on 
the record that it was not ‘‘necessary to attempt to refute 
any of the statements in the record by the witnesses of the 
General Counsel.’? Thereafter the Respondent Unions 
adduced evidence pertaining only to the affirmative defense 
of fronting. 


It is to the significance of the clear failure of the Respond- 
ent Unions to meet in any way their burden of proceeding 


tz See Cadillac Marine & Boat Company, 115 NLRB No. 30, footnote 1, 
in'which the Board also cited Pacific Mills, 91 NLRB 60, 61. 
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with evidence, pertaining to the prima facie case which had 
been established. 


1417 


against them, that we now turn.” Obviously when and how 
the International had organized among the Reading plant 
employees, and had ineluded them in its Local Lodge No. 
1424, per particularly within the knowledge of the Respond- 
ent Unions. Further, whatever the Respondent Unions 
may have believed about the validity of their legal argu- 
ments for refusing to comply, before the close of the General 
Counsel’s ease, with the respective subpoenas duces tecum 
issued to them, the substantially identical riders attached 
thereto constituted, in any event, very suggestive guides 
as to the various kinds of evidence, at least some of which 
the Respondent Unions should have had available to them, 
to meet the General Counsel’s prima facie case, provided 
there had actually been any organizational activities on the 


part of the [AM in the union prior to August 16, 1954, or 
any authorization or application cards secured from em- 
ployees therein prior to that date.“ In addition, whatever 
difficulties, complications, or inadequacies may 


63 This prima facie ense also included evidence as to the 1955 agreement 
which is considered in the next section of this Report. It may be helpful to 
note now that, in my opinion, the ultimate findings as to the 1955 agreement 
hinge upon findings as to majerity and assistance with respeet to the 1954 


agreement, 


64 Essentially, in addition to contract drafts, the riders attached to said 
subpoenas sought fro mthe International and the Loeal Lodge, with respect to 
any organizational activities among employees of the Reading plant, all author- 
ization ecards or other designations reecived; all authorizations for dues check- 
offs received; minutes or records of all meetings held; all expense accounts, 


memorandum of (Continued) 


64 (Continued) itineraries, or other records submitted by any organizers or 
representatives; and all handbills, posters, circulars, or other literature used. 
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have pertained to efforts made by the General Counsel or 
the Respondent Company, in attempting to serve Schwartz- 
miller with their respective subpoenas, the Respondent 
Unions made no claim whatsoever that they could not pro- 
duce Schwartzmiller, and counsel for them stated on the 
record that ‘‘as far as’’ he knew Schwartzmiller ‘‘is still 
an employee of the LAM.”’ 

After studiously reviewing applicable rules of evidence 
and procedure, it is my considered judgment that, under all 
the circumstances of this case, the total failure of the Re- 
spondent Unions to come forward with any evidence, which 
might refute or explain that adduced by the General Coun- 
sel, warrants inferring either that no evidence of IAM 
organizational activities or designations at the Reading 
plant prior to August 16, 1994, existed, or that such evidence 
as the Respondent Unions did have was insufficient to de- 
tract materially from the prima facie case against them, or 
was unfavorable to the Respondent Unions in its tenor.” 
Surely, if the Respondent Unions had secured any sig- 
nificant number of membership applications or collective 
bargaining designations by any date material to a defense, 
such designations would have been produced by the Re- 
spondent Unions in their own defense at the hearing. 
Similarly, if there had been any significant amount of organ- 
izational activity among the employees in the Reading plant 
unit prior to August 16, that also could have been demon- 
strated by the Respondent Unions.” Further, if Schwartz- 


65 See 2 Wigmore on Evidence, Third Edition, Section 285; Interstate Cir- 
cuit, Inc. v. U. S., 306 U. S. 208, 226; and N. L. &. B. v. Wallick, 198 F. 2d 
477, 483. 


66 For that matter, the Respondent Company, in preparation for trial, 
could surely have discovered enough evidence of such activity to have mate- 
rially detracted from the General Counsel’s case, if there had, in fact, been 
enough such activity to have resulted in anything approximating majority status 
for the IAM prior to August 16. 
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miller’s role, or that of the members of the Temporary 
Bargaining Committee, had been substantially different 
from that indicated by witnesses called by the General 
Counsel, the Respondent Unions could have produced con- 
trary evidence to refute, clarify, or explain aspects of the 
Prima facve case. 

Everything considered, I am convinced, from the weight 
of the evidence as a whole and the reasonable inferences to 
be drawn therefrom, that the IAM had not been designated 
by a majority of the employees in the 


1419 


approximate unit at the Reading plant as their represent- 
ative at any time prior to August 16, 1954. I am equally 
satisfied that such adherence as the JAM secured, on and 
after that date, cannot contribute to establishing a valid 
and unassisted majority. This is true because by August 
16 and thereafter, the [AM was making known to employees 
in the unit the existence of the basic agreement containing 
union-seecurity and checkoff provisions, which had been 
negotiated on August 10, signed by the Respondent Com- 
pany about August 12 or 13, and signed by Schwartzmiller 
for the International not later than August 17. It thus 
becomes essentially immaterial, under the pertinent proviso 
of Section 8 (a) (3) of the Act, whether the date when the 
basic agreement, containing the union security provisions, 
was made be considered August 10, its effective date and 
the date upon which it was negotiated, or August 17, the 
date by which it was certainly fully executed. This is true 
because the IAM undoubtedly did not have a majority in 
the appropriate unit by the earlier date, while by the latter 
date, if perchance it had secured majority designation, said 
majority was not a valid one because it had been obtained 
by a labor organization which had by that time been assisted. 
and supported by actions of the Respondent Company 
which, as of that date, and for reasons further explained 
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hereinafter in Section III, G, were clearly embraced within 
‘Section 8 (a) of this Act as an unfair labor practice,’’ to 
quote from the proviso of Section 8 (a) (3) of the Act. 


1420 


E. The agreement dated August 30, 1955, 
and conclusions pertaining thereto 


Some general observations concerning this 1955 agree- 
ment, which extended the unit coverage to a second plant 
in Hillsdale, have already been noted in the general survey 
in Section III, A, above. It will be recalled that the 1955 
contract issues were added by amendment at the hearing, at 
which time the Respondent Unions moved to dismiss, essen- 
tially on the ground that the 1955 agreement rendered the 
controversy moot. While there is much argument in the 
record as to the significance of this second agreement, and 
a good deal of testimony as to the circumstances surround- 
ing its execution, in my opinion, after sifting the conten- 
tions and the evidence, the problem resolves itself essen- 
tially into whether this 1955 agreement constitutes, as the 
General Counsel fundamentally contends, not a separate 
and distinet but rather ‘‘a continuing violation’’ on the part 
of the Respondents, or actually constitutes, as the Respond- 
ent Unions contend in their brief, a ‘‘new agreement’’ be- 
tween different parties which ‘‘is neither an extension, a 
renewal nor a modification of the original contract,’’ and 
further, as the Respondents all contend, a contract made at 
a time when there could be no doubt as to majority status. 

To come to grips with the foregoing essential issues, it is 
not necessary, as I see it, to discuss various problems and 
doubts raised by inconsistencies between the testimony of 
employee Margaret Hatfield concerning an IAM meeting 
on this contract, and the extensive testimony as to its nego- 
tiation given by Plant Manager McFann, who signed the 
1955 agreement for the Respondent Company. This is so 
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because I am convinced that the ultimate result would be 
the same, whether one eventually viewed the reasonable 
inferences from the evidence as showing that the parties 
hastened to embrace an opportunity to expand and prolong 
their contractual relations, 


1421 


even before the second plant had actually been purchased 
and in the face of pending charges filed against them, or 
rather that the parties thereto arrived at the terms of the 
1955 agreement as the result of numerous bargaining con- 
ferences, eventually held on several different days during 
the latter part of August, after the Respondent Company, 
faced with repeated demands for negotiations,” and finally 
with a threatened strike, was advised by counsel to go ahead 
with bargaining on a wage reopening request which it had 
earlier received. 

It will be recalled that the wage supplement of August 
17, 1954, provided that ‘‘hourly wage rates only’’ could be 
reopened on 60 days written notice given prior to August 
10, 1955; that the basic agreement of August 10, 1954, be- 
tween the Respondent Company and the International had 
an initial 2-year term which was to run until August 10, 
1956; and that Article XXI of said basic agreement pro- 
vided, in essence, that no alteration, variation or modifica- 
tion of 1954 agreement could be binding on the parties 
unless such agreement was executed in writing between 
said parties. Thus accepting a request for a wage reopen- 
ing as the initial step leading to the 1955 agreement," it is 
obvious from the terms of the 1954 agreement that the 
Local Lodge, which entered into the 1955 agreement under 


67 MeFann testified that Schwartzmiller and Cederquist both sought such 
negotiations, as well as the local committee. 


68 T eredit MeFann’s testimony that he reecived a letter, dated June 6, 1955, 
making such a request. 
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the designation ‘‘Lodge +1424, International Association 
of Machinists, AFL,’’ could not have entered into said 1955 
agreement without at least the acquiescence of the Inter- 
national. Further, the 1955 agreement was signed not only 
by a committee of six, headed by Sperbeck, president of the 
Local Lodge, but also by Carl Cederquist, as Grand Lodge 
Representative. Finally, whatever the details of the nego- 
tiations of the negotiations, it is clear from all of the evi- 
dence that both Schwartzmiller and Cederquist, representa- 
tives of the International, initiated the negotiations, and 
participated throughout the actual negotiations for the 
1955 agreement. Schwartzmiller and Cederquist were also 


1422 


present at meetings of the Local Lodge held during the 
period of said negotiations. 


Perhaps even more revealing on the issues now under 
consideration is a detailed comparison of the 2-year 1954 
agreement with the 3-year 1955 agreement, the initial term 
of which runs from August 10, 1955, to August 10, 1958. In 
brief, the 2 agreements follow the same major pattern, hav- 
ing the same 22 articles with exactly the same titles in 
precisely the same sequence. In many cases, the entire 
texts of the parallel articles are identical. This is so with 
respect to the articles entitled ‘‘Checkoff’? and ‘‘Union 
Shop.’’? In several other articles, the texts are modified 
only slightly, as for instance where the 1955 grievance 
procedure incorporates shop stewards in its initial stages. 
In some cases, such as the ‘‘leave of Absence’’ article, 
there are substantial additions as to details. Under the 
article entitled ‘‘General,’’ the original two sections are 
repeated in the later agreement, and two new sections are 
added. In fact, a detailed comparison of the two agrec- 
ments shows the incorporation of quite a number of changes 
of the type which a year’s experience might well have indi- 
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cated were desirable. But in my opinion, the most signifi- 
cant changes, aside from adding a second plant and extend- 
ing the term by 2 years, were made in the wage provisions 
and in the seniority provisions. In contrast with the 7 clas- 
sifications set out in the 1954 wage supplement, the wage 
supplement of the 1955 agreement contains 11 classifica- 
tions, each with 3 sets of wage rates to be effective on 
August 10, respectively of 1955, 1956, and 1957. As to the 
article on ‘‘Seniority,’’ while almost half of its extensive 
provisions remain identical in wording, much of the rest of 
it is substantially or entirely new, particularly the part per- 
taining to the retention of seniority in both the Reading 
and the Hillsdale plants by all employees on the payroll as 
of August 30, 1955. 


1423 


It is my considered judgment that the evidence as a 
whole, realistically viewed, establishes that the 1955 agree- 


ment is actually the 1954 agreement, extended in its scope 
to include a second plant and in fime to provide an addi- 
tional 2 years to its initial term, and also modified as to its 
provisions to grant higher wage rates periodically to ex- 
pand classifications, to meet miscellaneous problems 
revealed by a year’s operating experience thereunder, and 
to provide for anticipated problems respecting seniority, 
with a second plant entering the picture. 

It will be recalled that the extension of the unit to inelude 
the Hillsdale plant is not in issue, and I feel that the nego- 
tiation of clarifications as to seniority was paritcularly 
understandable, since regardless of the stage to which the 
actual plans had progressed, the Respondent Company was 
under the necessity of expanding its facilities to some 
nearby second plant site. Thus the evidence shows, with- 
out dispute, that the Reading plant, which it had originally 
been planned would operate with about 150 to 2U0 em- 
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ployees, had outgrown the available facilities. In fact, on 
August 30, 1955, the date of the 1955 agreement and some 
2 months before the Hillsdale plant went into operation, 
there were approximately 350 employees in the unit at the 
Reading plant, of whom approximately 350 were then hav- 
ing their dues checked off.” Inasmuch as it was then the 
Respondent Company’s plan, which it has since followed in 
setting up the 
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Hillsdale plant, to transfer employees, all of whom had to 
be members of the IAM after 45 days of employment,” get- 
ting seniority problems with respect to the two plants 
definitely settled was obviously to the advantage of all of 
the Respondents. 

But granting that everything which happened between 
the Respondents during approximately August 1955, and 
which resulted in the signing of the 1955 agreement, 
stemmed from unassilable factors and motives normally 
operating in labor-management relations, I find, under 
all of the circumstances prevailing herein, that the 1955 
agreement is a modification and extension of the 1954 agree- 
ment, for which all of the Respondents are equally respon- 


“9 These figures are from testimony of MeFann, who also testified that there 


DO 


““may have been a few new employees at that time. In any event, there is 
no question that the identical union-shop provisions in the 1954 and the 1955 
agreements have been enforeed, and that dues have been checked off under 
the respective checkoff provisions. Furthermore, MeFann testified on Novem- 
ben 21, 1955, that the total employment at both plants at that time was about 
480; that all but the ‘‘ probationary’? employees, whose number MeFann esti- 
mated as possibly 30 or 40, but was uieertain of beeause they had ‘done a 
lot of hiring lately, in the last two months,’? had authorized the Respondent 
Company to check off their IAM dues; and that no employee who had been 
with the Respondent Company 45 days or more had ever refused to have his 
dues to the [AM checked off, 


to For instunee, the approximately 25 or 26 employees in the unit who were 
working at the Tfillsdale plant on November 7, 1955, had all been transferred 
from the Reading plant. 
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sible. I further find that the 1955 agreement is subject to 
the same taint and infirmity as the 1954 agreement, already 
discussed in the immediately preceding section of this Re- 
port, and that it therefore constitutes a continuing viola- 
tion. In any event, even if the 1955 agreement were to be 
considered a new agreement between different parties, the 
fact remains that any majority claimed by the Local Lodge 
at the time the 1955 agreement was entered into, which 
rests on checkoff authorizations then in effect and secured 
pursuant to the 1954 agreement, clearly would have no 
validity in establishing an unassisted majority, under the 
holding of the Board in its decision in Oliver Machinery.’ 


EF. The affirmative defenses 
1. Tue Section 10 (8) DEFENSE 


The general nature of the Section 10 (b) defense ad- 
vanced by the Respondents, to preclude the finding of any 
unfair labor practices in the instant matter, has been indi- 
eated earlier in this Report. The General 
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Counsel coneedes that the 6-month limitation embodied in 
Section 10 (b) ‘‘bars a finding of unfair labor practices 
based upon the signing”’ of the 1954 agreement. This is so 
because the execution of said agreement occurred several 
months earlier than the bezinning of the respective 6-month 


periods preceding the service of the respective charges.” 
Hence the allegations of the respective complaints should 
be and hereby are dismissed, to the extent that they allege 
‘Centering into’? the 1954 agreement to be an unfair labor 
practice. 


71 See Oliver Machinery Corporation, 102 NURB 822, 842, 


72 While the term ‘‘filing’’ usually appears in the contentions of the parties, 
it is clearly the respective dates of service of these respective charges which 
are controlling. See footnote 2 for the dates of service of the charges, 
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On the other hand, from ali that has already been said 
and from the record as a whole, it is clear that at all times 
during and after the aforesaid respective 6-month periods, 
which for simplicity will hereafter jointly be referred to 
merely as the 6-month period, the Respondents have 
maintained in effect and have enforced their identical 
union-security and checkoff provisions, first embodied in 
their 1954 agreement and thereafter contained in their 
superseding 1955 agreement, during which time, as figures 
above given show, the number of employees covered by 
these agreements has increased very substantially. It is 
as to the continuing violation, within the 6-month period 
and thereafter, that the General 
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Counsel contends that Section 10 (b) constitutes no bar to 
findings of unfair labor practices ‘‘based upon the unlawful 
maintenance and enforcement” of the union-security provi- 
sions of the contracts. In short, the General Counsel views 
the 1954 agreement as so tainted with illegality, by virtue 
of conditions prevailing when made, that maintenance and 
enforcement thereof, and of the 1955 agreement which 
superseded it, constitute unfair labor practices beginning 
6 months prior to the charges. 

Because the circumstances of this case appear to pose an 
element of novelty with respect to the legal problem here 
being considered, I have given the matter a good deal of 
careful attention. The cases involving Section 10 (b) 
which have been painstakingly consulted have been quite 
numerous, and have not all pointed in the same direction. 
Further, the decision which I have finally reached, one 
essentially in accord with the position of the General Coun- 
sel, is not entirely free from doubt. This is so partly be- 


7% This 6-month period begins about 2 months earlier in Case No, 7-CA-1303 
thut it does in Case No, 7-CB-280. 
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eause the union-security provisions in Issue admittedly and 
obviously are not illegal per se, if by per se one means on 
their face or in terms of their ‘‘verbage,’’ and also because 
‘‘the continuing violation theory,’’ to use language from a 
recent Board decision cited by the General Counsel, that in 
Bowen Products,”* ‘‘has been limited largely to situations 
involving the applications of union-security agreements 
which are prospective in nature and unlawful per se.”’ 

As I understand the decisions, there would be no doubt 
as to the correctness of the continuing violation theory 
with respect to Section 10 (b) if the 1954 agreement in this 
ease had contained, let us say, a closed-shop provision, as 
did the agreement involved in the McGraw decision of the 
Sixth Circuit.” In the WeGraw case, the agreement which 
was entered into between the company and the union on a 
nation-wide basis on July 1948 provided that the company, 
when the union could furnish them, would ‘‘employ 
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only members of the union in good standing.’”? The Board 
found that the company conformed to the general pattern 
of the agreement, when it ‘‘began hiring early in 1951 at 
the Paducah project.’’ It was the company’s position 
before the court with respect to Section 10 (b) that the 
Board’s ‘‘findings were invalid beeause the 1948 contract 
was executed more than six months before the filing and 
serving of the charges.’’? But the court said that the 
unfair labor practice alleged ‘‘was not the execution of this 
contract, but its enforcement and implementation after 
June, 1951, all of which took place within the period of 
limitations provided in the Act.’’ In overruling the Sec- 


74 Bowen Products Corporation, 113 NURB No. 63. 


7 See N. LL. R. B. Vv. F. aH. McGraw and Co., 206 F. 2d 635, 367 to 639. 
This is one of the decisions cited by the Board in footnote 3 of its above- 
mentioned Bowen Producis decision, 
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tion 10 (b) contention of the company in a situation where 
almost 3 years had intervened between the execution of the 
contract and the beginning of the continuing violation, the 
Sixth Circuit said: 


As long as the contract in violation of the Act con- 
tinued in force, a continuing offense was being com- 
mitted; and since the contract was in force at the time 
of filing, the six-month period of limitations had not 
begun to operate; and the complaint was, in all re- 
spects, valid.” 


While it is generally true that the ‘‘cases in which the 
Board and the Courts have found a continuing violation are 
cases in which the verbiage of the union security clause is 
illegal,’’ as the brief of the Respondent 
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Unions phrases it, there is one Board decision, Federal 
Stores,” cited by the General Counsel, in which a holding of 
violation, by virtue of continued enforcement of an agree- 
ment executed prior to the 6-month period, was bottomed 
squarely on failure at the time of execution to satisfy a 
stipulated condition. Said condition, since removed by 
amendment from the proviso to Section 8 (a) (3) of the Act, 
which was then required but had not been satisfied in the 
Federal Stores case, was that the union-security agreement 
be authorized pursuant to an election conducted by the 
Board. Thus in the Federal Stores case, where a prerequt- 
site condition was lacking with respect to the agreement 


*6 Por a similar result in a Board decision, see Paul M. Speer, 98 NLRB 
212) in, which the Board found that the continued effectiveness, within the 
6-month period preceding the service of charges, of a contract containing an 
illegal union-seeurity provision was violative of the Act by both the company 
and the union involved, although Section 10 (b) precluded a finding that the 
execution of the contract was unlawful. 


77 See Federal Stores Division of Speigle, Inc., 91 NLRB 647, 655-7, and 661. 
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when made, Section 10 (b) served only to protect the execu- 
tion of the agreement from being found to constitute an 
unfair labor practice, but it did not protect the continued 
enforcement of said agreement from unfair labor practice 
findings beginning with the 6-month period prior to the 
service of the charge. 

In my opinion, the above general result reached by the 
Board in tts Federal Stores decision, and its reasons there- 
fore,” are applicable to the case at bar, even though the 
unmet prerequisite conditions herein are different. In 
short, it ts my considered judgment that since, for reasons 
discussed elsewhere in this Report, the 1954 agreement 
when made failed to meet prerequisite conditions then and 
presently specified in the proviso to Section 8 (a) (3) of the 
Act, said 1954 agreement was ab initio just as illegal, null, 
and void as it would have been if its terms on their face 
had failed to meet requirements specified in said proviso. 
Accordingly I find that the Section 10 (b) defense advanced 
by the Respondents must fail. 


2. Tue Derense Basrp on ALLEGED FrontTING 


It will be remembered that the chronological setting of 
major 
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factors about fronting, with respect to other factors in the 
instant matter, has been presented in Section III, A. To 
present fully now all of the facets of the evidence and the 
contentions concerning fronting, to all of which I have 
given very careful consideration, would greatly protract 
this Report. In my judgment, such a detailed approach 
is not necessary because, despite the novelty of some of 
the contentions and certain unresolved doubts, I have be- 
come convinced that, in any event, the defense of fronting 


7% Compare algo the above-cited Oliver Machinery decision. 
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must fail because it appears from the weight of the credible 
evidence as a whole that, in giving advice and assistance 
which was sought by Mead and other employees, President 
Salomon was actually functioning as an individual, rather 
than on behalf of Local 701. 

Let us first consider briefly certain relevant facts con- 
cerning the compliance status of Local 701. Admittedly 
Local 701 was not in compliance on August 95, 1955, at the 
time Mead filed her original charge in Case No. 7-CB-280 
and her supplemental charge in Case No. 7-CA-1303, or at 
the time the complaints in the instant matter were issued 
on October 5, 1955. But Local 701 had been in compliance 
during the spring of 1990 when Salomon, as is more fully 
indicated hereafter, was advising Mead and other em- 
ployees,” and it was also in compliance at the time Mead 
fled the first of the charges, the original charge in Case 
No. 7-C.A-1303, on June 9, 1955. However, Local 701 has 
evidently not again perfected its compliance since a slate 
of officers, elected shortly before, took office on June 13, 
1955. On that date, Salomon, who 


z9 The record is consistent in showing that Loenl 701’s last term of full 
compliance became effective on Mareh 30, 1955. 


so Assuming, as the General Counsel essentially contends, that this failure 
of Local 701 to again perfect compliance under its new slate of officers con- 
sists merely of a technical defect, arising because one of the officers ‘‘sub- 
mitted one instead of two (Continued ) 


so (Continued ) affidavits,’? and assuming further that said defect has not 
been corrected ‘‘due to a ministerial error on the part of the 
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Regional office’? in sending notices of lack of compliance to a former officer, 
rather than to an individual currently holding office, I find no precedent for 
a Trial Examiner disposing of a fronting issue on any such grounds as that 
the admitted failure fully to achieve compliance was merely a technical one, 
or was due merely to a ministerial error, A 2-page letter dated December 2, 
1955, from the General Counsel concerning compliance matters, which was 
addressed jointly to me and to Attorneys Gallueci and Poulton, is hereby made 
a part of the formal file in the instant matter, 
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had not been a candidate for reelection, ceased to be pres- 
ident of Local 701. He was succeeded on June 13 by Roland 
Playford, who testified credibly and convincingly on No- 
vember 23, 1955, that Local 701 had engaged in no organ- 
izational activities since he had become its president; that 
he did not know Mead; and that he had not heard of Mead 
until about 6 weeks before his testimony. It should also 
be noted that William Nichols, the recording secretary of 
Local 701 since June 1954, testified forthrightly and con- 
vincingly on November 23, 1955, that his duties included 
seeing ‘‘that the affidavits are filled out and notarized and 
sent in’’; that he had come the preceding day to see the 
General Counsel because he had ‘‘heard by the grape vine”’ 
that Local 701 was not in compliance; and that he had told 
the General Counsel that they were in compliance because 
he had mailed the affidavits himself and ‘‘knew they were in 
there, and that they were sent in the same this year as we 
sent in previous years.’’* 

The overall position of the Respondents ® is essentially 
that Mead was fronting for Local 701 when she filed the 
first of her charges on June 9, 1955, and that she thereafter 
‘‘continued to front for Local 701”’ in her filing of the two 
subsequent charges on August 5 ‘‘concerning the same or 
similar allegations contained in the original charge.’’ The 
primary position of the Respondents thus rests upon a 


“1 The record shows that two letter notifying Loeal 701 of ‘deficiencies 
in 9 (h) complianee,’’ dated June 22, 1955, and November 18, 1955, were 
mailed to William H. Burger, the financial seeretary of Local 701 before some 
of the officers were changed on June 13, 1955, Prior thereto, beginning dur- 
ing the latter part of 1954, a number of earlier letters concerning compliance 
had been addressed to Burger during his term of office. There is nothing in 
the record to suggest what may have happened to the compliance letters 
erroneously sent to Burger after he had ceased to be an office of Local 701. 


%¢ This summary of position is from the brief of the Respondent Unions 
which the Respondent Company’s brief ‘‘incorporates by reference... as 
though it were fully contained’’ therein, 
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continued fronting theory, it being their contention that the 
charges of August 5 are ‘‘all directly connected with the 
allegations in the original charge.’’ In fact, the Respondents 
did not seek to offer any evidence as to events after June 
9, relying rather on evidence as to developments up through 
that date to establish, as it were, a momentum of fronting 
which under their theory would continue through to the 
subsequent charges which were filed almost 2 months later. 


1432 


Certain unusual circumstances in this case lead the 
Respondents to take an additional position with respect to 
the fronting issues. This position is expressed in the fol- 
lowing paragraph which is quoted in full from the brief 
of the Respondent Unions: 


There is an additional reason for the Charging Party 
fronting for this Local, which the evidence will bear 
out, and that is, the International of the UAW-CIO, 


had notified this Local to cease organizing at Bryan 
Mfe. Co. because of the [AM-UAW No Raid Agree- 
ment, and in disregard of this order, the Local’s Pres- 
ident continued his organizing activities. If the Local 


“3 The General Counsel offered to prove, in essence, through details as to 
events occurring after June 9, that even if Mead had originally been fronting 
for Locnl 701 when he filed the first of her charges, various altercations and 
pressures during the ensuing 2 months had so personaly incensed her as to 
reorient Mead’s motivation and thus wash out any alleged original fronting, 
thereby making her charges of August 5 her own acts, in any event, Since 
I am now convinced that fronting did not exist in the first place, any such 
showing as to subsequent events by the General Counsel would have no bearing 
upon a theory of continued fronting, where the original fronting has not been 
estublished by the evidence, It is for this reason that I have decided, as 
earlier indicated, not to reopen the hearing to receive such evidence. It is 
also noted that during their cases, the Respondents gave notice of intention 
to amend their (Continued) 


83 respective answers to include certain allegations as to conduct of Regional 
Office personnel, but that later, as appears in the record, such intentions to 
amend Were withdrawn, 
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has filed charges on bel:alf of the employees at Bryan 
Mfg. or on its own behalf, it would have been in dis- 
regard of the order of the International. Therefore, 
to obtain the same result, the Local’s President had the 
Charging Party sign the charges. The Charging Party 
was fronting for the [Local to secure benefits which 
would insure to the Local and not to herself because 
of the IAM-UAW No Raid Agreement. As Loeal 701, 
UAW-CIO, was not in compliance at the time the Com- 
plaint issued then the defect of lack of compliance was 
fatal to the issuance of any Complaint. There is no 
doubt that the crucial date is the date on which the 
Complaint issued. [Footnote reading ‘‘See NLRB vs. 
Dant, 344 US 375, 73 8 Ct. 375.’7] 


In my opinion, the fronting issues should be approached 
through an appraisal of the relationship of the roles of 
Salomon and Mead to Local 701, viewed in the light of all 
the circumstances. If these roles added up to fronting, in 
the sense that Mead was acting for Salomon who was act- 
ing for Local 701, a number of other interesting questions, 
some of them apparently novel, would present themselves 
for consideration. But as I view the total 
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picture after careful consideration, we do not reach certain 
other problems because I am satisfied that Salomon was 
acting on his own in advising a group of employees who had 
come to him with what they felt were problems. In turning 
now to some of my reasons for reaching the foregoing con- 
clusion, let me point out that, as the Board said in its Wood 
Parts decision,“ whether an individual who filed a charge: 


was acting as an individual seeking redress for vio- 
lations of the Act... or was acting as a representative 


“4 Wood Parts Inc., 101 NLRB 445, 446. 
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of the noncomplying union so that his charges were 
merely a device whereby the union could avoid comply- 
ing and yet seek by subterfuge to reap the benefits of 
the Act... presents a question of fact which must be 
determined by an appraisal of all the evidence in the 
hight of the circumstances then existing. 


It will be recalled that during July 1954 the UAW, about 
whose compliance status no question is raised, began secur- 
ing authorization cards from employees of the Reading 
plant, and that some meetings were held, principally at the 
home of Mary Carter. Mead’s role in this 1954 activity, 
which was initiated and directed by an international repre- 
sentative of the UAW, with assistance from members of 
Local 701, appears to have been confined to attending at 
least one meeting. Mead did not sign a UAW authorization 
eard, although she knew others were doing so. 

‘It should be noted that had the UAW’s organizational 
activities succeeded, Local 701 might ultimately have in- 
cluded the employees of the Reading plant within its amal- 
'gamated coverage. However the question of any such in- 
clusion, which would have required the approval both of 
Local 701 and of the Reading employees, was never reached. 
Further, it was 
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also possible under UAW procedure for the Reading plant 
employees to have constituted a local of their own. But 
whatever the relationship between the Reading plant em- 
ployees and Local 701 might ultimately have been, it is 
clear that the UAW apparently about the last of August or 
the first of September 1954, decided to drop its organiza- 
tional activities at the plant and that, through two of its 
international representatives, it also instructed Local 701 
to drop the matter. Save for Salomon’s admitted dislike 
of those instructions and his subsequent activity in the 
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spring of 1955, beginning some 8 months later, there is 
nothing in the record to show any disagreement with those 
instructions on the part of any other officers of Local 701, 
or any activity thereafter on the part of any officer of Local 
701 other than Salomon. 

In connection with the above broad finding, three matters 
referred to in the brief of the Respondent Unions should 
be noted. Florence Napier, when called as a witness by the 
Respondent Unions, testified that on August 23, 1954, five 
individuals, who apparently were members of Local 701, 
passed out circulars about which Napier knew nothing 
except that they contained at the bottom the legend 
“UAW-CIO.’’ According to Napier, those circulars were 
distributed 2 days before an [AM mass meeting of em- 
ployees, which I am satisfied was the meeting at which the 
IAM’s organization was carried forward by an election of 
officers, among other things. In any event, whatever those 
UAW circulars, distributed outside the plant by five mem- 
bers of Local 701 on August 23, may have contained, I am 
satisfied that this incident took place before the UAW 
abandoned its organizational activities and instructed Local 
701 to do likewise. 

We come now to a second matter raised by Respondent 
Unions, the facet that Financial Secretary Burger drove 
Salomon’s ear to Detroit on June 9, 1955, the day that 
Mead, in company with Salomon and Beulah 
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Layman, at whose home two meetings had recently been 
held, went to the Regional Office to file the original charge. 
I am convinced from the testimony of Salomon and Mead 
that Burger had nothing whatsoever to do with the filing of 
said charge; that said charge was actually drawn up in the 
Regional Office by a staff member, after Mead had explained 
her version of the situation in an interview lasting approx- 
imately half an hour, during about half of which Salomon 
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was present; that Burger did not accompany Mead when 
she went with Salomon and Layman to the Regional Office ; 
and that Burger and Salomon made their trip that day to 
Detroit to transact union business which, as Salomon 
credibly and in detail explained it, obviously had nothing to 
do with Reading plant employees or Mead’s charge, said 
business being transacted by Salomon and Burger at the 
UAW’s headquarters before the charge was filed, and while 
Mead and Layman waited in Salomon’s car in a parking lot. 

As to the third point, the August 17, 1954, conversation 
between Schwartzmiller and several officials of Local 701, 
other than Salomon, clearly occurred prior to the UAW’s 
decision to abandon its organizational activities. It will 
also be remembered that said conversation ended with the 
officers of Local 701 saying that the ‘‘two International 
unions will have to fight it out.”’ 

Not only is there no evidence establishing that any officer 
of Local 701, other than Salomon, had anything to do with 
aiding or advising the group for which Mead eventually 
acted in filing their original charge,“ but there is credible 
testimony indicating that Salomon was not acting for Local 
701 in advising said employees. For instance, Burger tes- 
tified convincingly that when the Executive Board of Local 
701 learned that the UAW’s International organizer had 
requested them to drop organizing 
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at the Reading plant, they voted unanimously to do so. 
Also Recording Secretary Nichols, referring to Local 701’s 
official minutes which were produced at the hearing, testified 
convincingly that at ‘‘a local meecting’’ on September 23, 
1954, a motion was passed that ‘‘the president shall not 
do any organizing on Local money’’; that there had been 


85 Their original letter of inquiry to the Regional Office in May had been 
written ‘‘as a group,’’ but the reply received thereto had stated that only one 
individual needed to sign a a charge. 
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no further ‘‘official motion since that date’’ concerning 
the matter; and that there had not subsequently been any 
assistance to the UAW in organizing Bryan employees. 
In addition, Salomon testified credibly that Local 701 had 
not had any knowledge of his accompanying Mead on her 
visit with Layman to the Board office on June 9. In short, 
however much Salomon’s activities in the spring of 1955 
may appear to have contravened the instructions given by 
international representatives of the UAW, the weight of 
the credible evidence does not warrant ascribing those 
activities to Local 701. On the contrary, I am convinced 
that in rendering advice and assistance, which will now be 
briefly summarized, Salomon was acting as an individual 
in responding to requests made of him. 

There can be no doubt from all of the evidence that be- 
ginning about April 1955, and continuing until a meeting at 
Beulah Layman’s home on the evening of June 8, a number 
of meetings were held by Reading plant employees who 
were concerned about how the IAM was representing them 
and about employment matters, including the discharge of 
several employees. While the exact number and dates of 
these meetings cannot be established, there apparently 
were several such meetings. It also appears, from my 
analysis of all of the testimony, that Salomon attended at 
least one of several meetings held during this period at the 
home of Mary Carter ;“* that Salomon attended, upon invi- 
tation, an open meeting of the TAM, which was held in a hall 
after the members of the Local Lodge had voted to have such 
an open meeting; and that Salomon also attended two 
meetings at Layman’s home,” the last being a meeting on 
June 8, at which it was definitely 


86 Mrs. Carter, whose husband was 2 steward in Local 701, testified that 
she had known Salomon since she was ‘‘about 6 years old.’’ 


87 It is not clear how many employees attended these various meetings, but 
as many as 50 may have attended one of the meetings in Layman’s house. 
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decided to file charges. 


The evidence is essentially consistent that Salomon at- 
tended the above mectings because he was invited to do so, 
and that he repeatedly told those present that he was there 
only in his capacity as an individual. To illustrate, Joseph 
Smith testified, when called as a witness by the Respondent 
Unions, that Salomon was at two meetings which he had 
attended, one at Carter’s and one at Layman’s, and that 
Salomon had told them ‘‘quite often’’ that he was not 
there ‘‘representing anybody, but just as an individual 
trying to give Maryalice some help.’’ Smith also testified 
that Salomon said, among other things, that ‘‘Maryalice 
had come to him for help’’;** that he ‘‘would like as much 
information as they could give him, as to other people that 
had been fired’’; that there was ‘‘a possibility the LAM 
could be removed from the shop, and we could vote for a 
union of our choice’’;** and that he was not trying to com- 


pare the IAM to the CIO but that no union ‘‘he knew of 
would have a no-strike clause such as we had in our con- 
tract.”’? Assuming Smith’s version, which I feel was some- 
what overstated, represents approximately the general role 
which Salomon played in the meetings he attended, I see 
nothing in such participation to establish that Salomon 
yas acting in any role other than that of an individual. 


Moreover, my study of the testimony of Mead and 
Salomon as to the various other occasions, upon which 
they met individually during 


ts During his testimony, Salomon named several others who also had come 


to him. 


89 According to Salomon, what he stated was that ‘‘there was a possibility 
the Board would order an election, and they would have the right to join the 


union of their own choosing.’’ 
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the spring of 1955, convinces me that it was always Mead 
who went to Salomon; that there were several occasions 
upon which Mead sought Salomon’s advice, both at another 
plant where Salomon worked and at the office of Local 701, 
about matters of concern to employees of the Reading 
plant; that their conversations on such matters sometimes 
overlaped their negotiations about the purchase of a saddle 
horse ; and that while Mead was undoubtedly influenced 
by Salomon’s advise and suggestions, included information 
as to the filing of a charge, it was Mead, and the dissatisfied 
employees among whom she assumed leadership, who 
sought out Salomon, rather than the other way around. 
And it should be remembered that Mead’s action in filing 
the original charge did not take place until many months 
after the UAW’s organizational campaign had been aban- 
doned in the face of the 1954 contract which the LAM had 
signed under illegal conditions described earlier in this 
Report. 

To sum up, in my opinion an appraisal of all of the evi- 
dence, in the light of the circumstances then existing, re- 
veals essentially this picture. Discontent at the Reading 
plant developed among employees who resented the way 
in which their right to self-determination had been 
thwarted when the IAM’s contract had literally been thrust 
upon them in August 1954. This discontent, compounded 
with suspicions and uncertainties as to why some employees 
had been discharged,” resulted in meetings among em- 
ployees during the spring of 1955. Despite the abandon- 
ment of its organizational campaign by the UAW, leaders 

*o During June 1955, Mead, a young woman approximately 21 years of uge, 


finally bought a horse from Salomon, a substantially older man. Mead there- 
after paid for the horse in a series of installments. 


9t Whether or not there was any basis for such feeling concerning discharges 
is not in issue in the instant case. 
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among those who were discontended, some of whom were 
personally acquainted with Salomon, turned to Salomon 
for advice at a time when he was president of Local 701, 
and Local 701 itself was actually in full compliance. Salo- 
mon, because of his sympathy with what he believed to be 
problems of those employees, gave advice and assistance 
sought, repeatedly explaining that he was acting as an 
individual in doing so. The original charge in Case No. 


7-CA-1303 included not only 
1439 


allegations as to discharges of seven employees other than 
Mead, but it also included allegations as to the Respondent 
Company’s having thwarted efforts toward self-organiza- 
tion by having recognized and contracted with the IAM. 
Mead thus was presenting grievances not only for other 
employees, but also her own grievance about the IAM, 
under whose contract she was being required to pay dues 
to a labor organization in the choice of which she, as well 
as other employees, had had no opportunity to participate, 
thereby being deprived of fundamental rights guaranteed 
by the Act. 

A careful reading of the two court decisions from which 
the Respondent Unions quote in their brief, the Sixth Cir- 
euit’s decisions in Alside ® and the Fifth Circuit’s decision 
in Happ Bros.,”* will reveal how clearly distinguishable the 
facts in those two cases are when compared with the facts 
in the case at bar. It will also lead to the conclusion that 
what the Ninth Cireuit Court said in its Ronney decision,” 
in distinguishing the Mapp [?.os. and Alside decisions, 1s 
equally applicable here, namely that in ‘‘each of those cases 
the court held that where the president and chief protag- 


sz N. L. R. B. v. Alside, Inc., 192 }. 2d 678. 
os N. L. R. B. v. Happ Bros., Co., Inc., 196 F. 2d 195. 
ot N. L. BR. B. v. L. Ronney & Sons Furniture Mfg. Co., 206 F. 2d 730, 732. 
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onist of the interested but dix;ualified unton’’ had filed the 
charges on behalf of himself and a great number of other 
union employees ‘‘he was acting as a representative of the 
union and not as an individual,’’ but that those cases were 
not 


1440 


applicable to the case at bar. It should also be noted that 
in its Ronney decision, the Ninth Circuit quoted with ap- 
proval the following language from the decision of the 
Fifth Cireuit in Augusta Chemical >” 


Granting that the disqualified union was active in 
assisting, indeed in directing, the employees in pre- 
paring their charges, it does not at all follow that the 
employees, by accepting that assistance, qualified 
themselves. 


Similarly, the Board’s decision in Publishers Printing,’ 
which the Respondent Unions cite, is clearly distinguish- 
able. In that case the individual, who was held to have been 
fronting, was a member of the union actively soliciting for 
it; he filed the charge when organizational activities were 
‘¢in full swing’’; and the union manifested an interest in 
processing said charges. 

In view of all the foregoing and the record as a whole, 
I find that Mead was not fronting for Local 701 when she 
filed the original charge in Case No. 7-CA-1305, or the 
two subsequent charges on August 5, 1955, but that Mead 
was rather acting within the limits accorded by applicable 
decisions to an individual secking redress under the Act. 


G. Conclusions As To the Unfair Labor Practices 


As to Case No. 7-CB-280, on the basis of the findings and 
conclusions set out hereinabove, and the decisional pre- 


oy N.L. RB. B. v. Augusta Chemical Co., 187 F. 2d 63, 64. 
6 Publishers Printing Company, Incorporated, 110 NLRB 55. 
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cedent cited in the margin,’ I conclude and find that the 
Respondent Unions, by continuing in effect, during and 
after the 6-month period preceding the service of the 
charge in Case No. 7-CB-280, their illegal union-security 
agreement dated 
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August 10, 1954, and their superseding illegal agreement 
dated August 30, 1955, have violated Section 8 (b) (2) of 
the Act, and have restrained and coerced employees within 
the meaning of Section 8 (b) (1) (A) of the Act. 

With respect to Case No. 7-CA-1303, one further position 
taken in the Respondent Company’s brief should be con- 
sidered. It is therein contended that with the background 
of this case ‘‘it is both reasonable and fitting that the 
Company would almost unquestionably follow the legal 
advice of a trusted counsellor.’’ Let us assume that the 
Respondent Company did not know of the organizational 
activity of the UAW prior to its decision to recognize the 
IAM. Let us also assume that the Respondent Company 
had no reason to doubt the IAM’s claim of majority repre- 
sentation when it negotiated and signed the basic 1954 
agreement. Let us further assume that at no time duri ing 
its deciding to recognize, to bargain with, and to enter into 
the contract with the IAM, was the Respondent Company 
motivated by economic pressures, direct or indirect. Never- 
theless, in view of the unmistakable requirements of the 
proviso of Section 8 (a) (3) of the Act, neither the good 
faith of its attorney in giving advice, nor the good faith 
reliance of his client in accepting advice, can serve as a 
defense, since the Respondent Company, in recognizing the 
IAM and in entering into a union-se eatity contract with it, 
without requiring the LAM to establish the majority whieh 


97 See Harold Hibbard and Ben R. Stein, d/b/a Hibbard Dowel Co., 113 
NLRB No. 4, and Robbie Shoe Corp., 113 NLRB No. 35. 
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is a legal prerequisite for such a contract, obviously acted 
at its peril. And since the [AM was not the majority repre- 
sentative, the Respondent Company, regardless of its 
motives, illegally assisted and supported the [AM when it 
granted recognition to and contracted with the IAM." Ac- 
cordingly, on the basis of the 
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findings and conclusions set out hereinabove, including the 
decisional precedent cited in the two immediately preceding 
footnotes, I conclude and find that the Respondent Company, 
by continuing in effect, during and after the 6-month period 
preceding the service of the charge in Case No. 7-CA-1303, 
its illegal union-security agreement dated August 10, 1954, 
and its superseding illegal union-security agreement dated 
August 30, 1955, has violated Section 8 (a) (2) and (3) of the 
Act, and has interfered with, restrained, and coerced its 
employees in the exercise of their rights to self-organiza- 
tion, in violation of Section 8 (a) (1) of the Act. 

On the other hand, making all due allowances for various 
details in the General Counsel's evidence which have not 
been set out herein, but which have all been fully considered, 
Tam not satisfied that the entire pattern of events pertain- 
ing to the 1954 agreement and the 1955 agreement, as re- 
vealed by the weight of the credible evidence, establishes 


98 See Adam D. Goettl and Gus Goettl d/b/a International Metal Products 
Company, 104 NLRB 1076, 1077, wherein the Board found violations of Sec- 
tion 8 (a) (1) and (2) of the Act, in a situation where the contract does not 


appear to have included a (Continued ) 


9s (Continued) union-security provision. The holding of the Board is based 


ae 


squarely on the fact that the contracting union ‘‘was not the majority repre- 
sentative of the employees involved when recognization was granted and the 
contract executed.’?’ An examination of footnote 1, which follows the fore- 
going quotation, makes it plain that the Board, in reaching the foregoing hold- 
ing, did not rely upon, or even pass upon, any knowledge which the company 
in that case may have had as to any interest on the part of another union, 
or any such desire as the company may have had ‘‘to avoid costly contlicts’’ 
with the union with which it did cyuntract. 
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that the Respondent Company has sponsored and dominated 
the Respondent Unions.” Accordingly such allegations of 
the complaint in Case No. 7-CA-1303 should be and hereby 
are dismissed. 


IV. The Effect Of the Unfair Labor Practices Upon 
Commerce 


The activities of the Respondents, set forth in Section 
III, above, occurring in connection with the operations of 
the Respondent Company set forth in Section I, above, have 
a close, intimate, and substantial relation to trade, and 
commerce among the several States, and tend to lead to 
labor disputes burdening au.) obstructing commerce and 
the free flow of commerce. 


V. The Remedy 
1443 


Having found that the Respondents have engaged in 
certain unfair labor practices, it will be recommended that 
they cease and desist therefrom, and that they take certain 
affirmative action, designed to effectuate the policies of the 
Act. 


It has been found that the Respondents have engaged in 
unfair labor practices by continuing in effect and enforcing 
their illegal union-security agreements. Among other 
things, said agreements require all employees, in the units 
therein specified, to join and to pay dues and initiation 
fees to the Respondent Unions. However, the Respondent 
Unions have not been legally designated as exclusive bar- 
gaining representatives by an unassisted majority of such 
employees. It will accordingly be recommended that the 

99 The four decisions cited in footnote 17 of the brief of the Respondent 


Unions have been duly considered in reaching the above and other deter- 
minations, 
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Respondent Company cease viving effect to such agree- 
ments, or to any extensions, renewals, modifications, or 
supplements thereto or to any superseding agreements with 
the Respondent Unions, unless and until said Respondent 
Unions, or either one of them, shall have been duly certified 
by the Board as the representative of the Respondent Com- 
pany’s employees in an appropriate unit. 
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It should be noted, however, that nothing herein shall be 
construed as requiring the Respondent Company to vary 
any wages, hours of employment, rates of pay, seniority, or 
other substantive provisions in its relations with the em- 
ployees themselves, which the Respondent Company had 
established in the performance of said agreements. Fur- 
thermore, to the extent that the Respondent Company has 
deducted periodic dues and initiation fees from wages of 
employees and former employees for remittance to the 
Respondent Unions, under signed authorizing procedures, 
it will be recommended that the Respondent Company and 
the Respondent Unions, jointly and severally, be ordered 
to make whole each of said employees for the amount of 
dues and initiation fees deducted from his wages beginning 
with the respective applicable 6-month periods. 

With respect to the Respondent Company, the usual pro- 
cedures and type of notice will be reeommended. As to the 
posting of notices by the Respondent Unions, since only 
employees of the Reading and Hillsdale plants of the Re- 
spondent Company and only members of Local Lodge No. 
1424 appear to be involved in the instant matter, I deem 
it sufficient for the remedial purposes of the Act for the 
Respondent Unions to sign the joint notice, attached hereto 
as Appendix B, to supply such signed notices for posting 
by the Respondent Company, and to post such signed notices 
in all appropriate places. 

Upon the basis of the foregoing findings of fact and the 
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legal conclusions already stated, and upon the entire record 
in the case, I make the following: 


! Conelusions of Law 
1. The Bryan Manufacturing Company is engaged in 
commerce. 
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within the meaning of Section 2 (6) and (7) of the Act. 

2. International Association of Machinists, AFL-CIO; 
Local Lodge No. 1424, International Association of Machin- 
ists, AFL-CIO; International Union, United Autmobile, 
Aireraft & Agricultural Implement Workers of America, 
AFL-CIO; and Local 701, International Union, United 
Automobile, Aircraft & Agricultural Implement Workers of 
America, AFL-CIO; are all labor organizations, within the 
meaning of Section 2 (5) of the Act. 

3. By discriminating in regard to the hire and tenure of 
employment of its employees, thereby encouraging member- 
ship in International Association of Machinists, AFL- 
CIO, and Local Lodge No. 1424, International Association 
of Machinists, AFL-CIO, the Bryan Manufacturing Com- 
pany has engaged in and is engaging in unfair labor prac- 
tices, within the meaning of Section 8 (a) (3) of the Act. 

4. By assisting and contrilLuting support to International 
Association of Machinists, AFL-CIO, and Loeal Lodge No. 
1424, International Association of Machinists, AFL-CIO, 
the Bryan Manufacturing Company has engaged in and 
is engaging in unfair labor practices, within the meaning 
of Section 8 (a) (2) of the Act. 

5. By its discrimination in favor of, and by its assistance 
to and support of, International Association of Machinists, 
AFL-CIO, and Local Lodge No. 1424, International Associ- 
ation of Machinists, AFL-ClO, the Bryan Manufacturing 
Company has interfered with, restrained, and coerced its 
employees in the exercise of rights guaranteed in Section 
7 of the Act, thereby violating Section 8 (a) (1) of the Act. 
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6. By causing the Bryan Manufacturing Company to a 
criminate in regard to hire and tenure of employment i 
violation of Section 8 (a) (3) of the Act, Haieaiatiosl 
Association of Machinists, AFL-CIO, and Local Lodge No. 
1424, International Association of Machinists, AFL-CIO, 
have engaged in and are engaging in unfair labor practices, 
within the meaning of Section 8 (b) (2) of the Act. 
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7. By restraining and coercing employees in the exercise 
of rights guaranteed in Section 7 of the Act, International 
Association of Machinists, AFL-CIO, and aca Lodge No. 
1424, International Association of Machinists, AFL- CIO, 
having engaged in and are engaging in unfair labor prac- 
tices, within the meaning of Section 8 (b) (1) (A) of the 
Act. 


8. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce, within the meaning of Section 
2 (6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, and upon the entire record in the case, I 
recommend that: 


I. The Respondent Company, the Bryan Manufacturing 
Company, their officers, agents, successors, and assigns, 
shall: 


1. Cease and desist from: 


(a) Maintaining, renewing, or enforcing its agreements 
dated August 10, 1954, and August 30, 1955, or any agree- 
ment with International Association of Machinists, AFL- 
CIO, and/or Local Lodge No. 1424, International Associ- 


100 With appropriate modifications, these recommendations largely follow 
the Board’s order in Hibbard Dowell, supra, which I find most nearly suited 
to the requirements herein. 
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ation of Machinists, AFL-CIO, or any other labor organi- 
zation, which requires its employees to join, or to maintain 
their membership in, such labor organizations as a condi- 
tion of employment, unless such agreement has been 
authorized as provided in Section 8 (a) (3) of the Act; 


(b) Recognizing International Association of Machin- 
ists, AFL-CIO, and/or Local Lodge No. 1424, International 
Association 
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of Machinists, AFL-CIO, or any successor to either of 
them, as a collective bargaining representative of any of 
its employees for the purpose of dealing with the Respond- 
ent Company concerning grievances, labor disputes, wages, 
rates of pay, hours of employment, or other conditions of 
employment, unless and uniil International Association 
of Machinists, AFL-CIO, and Local Lodge No. 1424, In- 
ternational Association of Machinists, AFL-CIO, or either 
of them, shall have been certified by the Board as the bar- 
gaining representative of such employees; 


(c) Performing or giving effect to the agreements of 
August 10, 1954, and August 30, 1955, or to any modifica- 
tion, extension, supplement, or renewal thereof, or to any 
other contract, agreement, or understanding entered into 
with International Association of Machinists, AFL-CIO, 
and/or Local Lodge No. 1424, International Association 
of Machinists, AFL-CIO, relating to grievances, labor dis- 
putes, wages, rates of pay, hours of employment or other 
conditions of employment, unless and until International 
Association of Machinists, AFL-CIO, and Local Lodge 
No. 1424, International Association of Machinists, AFL- 
CIO, or either of them, shall have been certified by the 
Board, provided, however, that nothing herein shall be 
construed to require the Respondent Company to vary 
any substantive provisions of such agreements, or to preju- 
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dice the assertion by the e::;)loyees of any rights which 
they may have thereunder ; 


(d) In any like or related manner interfering with, 
restraining, or coercing its employees in the exercise of 
their right to self-organization, to form or join labor 
organizations, to bargain collectively through representa- 
tives of their own choosing, and to engage in other con- 
certed activities for the purpose of collective bargaining 
or other mutual aid or protection, or to refrain from any 
and all such activities, except to the extent that such right 
may be affected by an 
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agreement requiring membership in a labor organization 
as a condition of employment, as authorized in Section 
8 (a) (3) of the Act. 


2. Take the following affirmative action, which I find 
will effectuate the policies of the Act: 


(a) Withdraw and withhold all recognition from Inter- 
national Association of Machinists, AFL-CIO, and Local 
Lodge No. 1424, International Association of Machinists, 
AFL-CIO, as the representative of any of its employees 
for the purpose of dealing with the Respondent Company 
concerning grievances, labor disputes, wages, rates of pay, 
hours of employment, or any other condition of employ- 
ment, unless and until International Association of Ma- 
chinists, AFL-CIO, and Local Lodge No. 1424, Interna- 
tional Association of Machinists, AFL-CIO, or either of 
them, shall have been certified by the Board as such 
representative ; 

(b) Post at its plants in Reading and [fillsdale, Michi- 
gan, copies of the notices attached hereto as Appendix A 
and Appendix B. Copies of such notices, to be furnished 
by the Regional Director for the Seventh Region, shall, 
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after Appendix A has been duly signed by the Respondent 
Company’s representative, be posted by the Respondent 
Company immediately upon receipt thereof, and be main- 
tained by it for sixty (60) consecutive days thereafter, 
in conspicuous places, including all places where notices to 
its employees are customarily posted. Reasonable steps 
shall be taken by the Respondent Company to insure that 
said notices are not altered, defaced, or covered by any 
other material; 


(ec) Notify the Regional Director for the Seventh Region, 
in writing, within twenty (20) days from the date of the 
receipt of this Intermediate Report and Recommended 
Order, what steps the Respondent 
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Company has taken to comply herewith. 


II. The Respondent Unions, International Association 
of Machinists, AFL-CIO, and Local Lodge No. 1424, In- 
ternational Association of Machinists, AFL-CIO, their 
officers, representatives, agents, successors and assigns, 
shall: 


1. Cease and desist from: 


(a) Maintaining, renewing, or enforcing their agree- 
ments dated August 10, 1954, and August 30, 1955, or any 
other agreement, with the Bryan Manufacturing Company, 
which requires employees to join, or maintain their mem- 
bership in, International Association of Machinists, AFL- 
CIO, and/or Local Lodge No. 1424, International Associ- 
ation of Machinists, AFL-CIO, as a condition of employ- 
ment, unless such agreement has been authorized as pro- 
vided in Section 8 (a) (3) of the Act. 


(b) In any like or related manner causing or attempt- 
ing to cause the Bryan Manufacturing Company, or any 
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other employer, to discriminate against any employee in 
violation of Section 8 (a) (3) of the Act; 

(c) In any like or related manner restraining or co- 
ercing employees in the exercise of the rights guaranteed 
in Section 7 of the Act. 

2. Take the following affirmative action, which I find 
will effectuate the policies of the Act: 

(a) Post at all of their officers or quarters servicing 
or used by members of Local Lodge No. 1424, Interna- 
tional Association of Machinists, AFL-CIO, copies of the 
notice attached hereto as Appendix B. 
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Copies of said notice, to be furnished by the Regional Di- 
rector for the Seventh Region, shall, after being duly 
signed by representatives of both of the Respondent 
Unions, be posted immediately upon receipt thereof, and 
be maintained by the Respondent Unions for sixty (60) 
consecutive days thereafter, in conspicuous places, inelud- 
ing all places where notices to members of Local Lodge 
No. 1424, International Association of Machinists, AFL- 
CIO, are customarily posted. Reasonable steps shall be 
taken by both of the Respondent Unions to insure that said 
notices are not altered, defaced, or covered by any other 
material; 

(b) Mail to the Regional Director for the Seventh Re- 
gion, signed copies of the notice attached hereto as Appen- 
dix B, for posting in the above-named Respondent Com- 
pany’s plants in Reading and Hillsdale, Michigan, for 
sixty (60) consecutive days in places where notices to 
employees are customarily posted. Copies of said notice, 
to be furnished by the Regional Director for the Seventh 
Region, shall, after being duly signed by representatives 
of both of the Respondent Unions, be forthwith returned 
to said Regional Director for such posting. 
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(c) Notify the Regional Director for the Seventh Region, 
in writing, within twenty (20) days from the date of receipt 
of this Intermediate Report and Recommended Order, what 
steps the Respondent Unions have taken to comply here- 
with. 


III. The Respondent Company, the Bryan Manufactur- 
ing Company, its officers, agents, successors, and assigns; 
International Association of Machinists, AFL-CIO, its 
officers, representatives, agents, successors, and assigns; 
and Local Lodge No. 1424, International Association of 
Machinists, AFL-CIO, its officers, representatives, agents, 
successors, and assigns; shall jointly and severally reim- 
burse the employees and the former 
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employees of the Respondent Company, whose dues and 
initiation fees in the Respondent Unions have been checked 
off pursuant to the Respondents’ agreements of August 
10, 1954, and August 30, 1955, or any extension, renewal, 


modification, or supplement thereof, or any agreement 
superseding either of said agreements, for the amounts 
deducted from the earnings of such employees, beginning 
with the respective applicable 6-month periods. 


IT IS FURTHER RECOMMENDED that unless on or 
before twenty (20) days from the date of the receipt of 
this Intermediate Report and Recommended Order, the 
respective Respondents notify said Regional Director in 
writing that they will comply with the foregoing recom- 
mendations, the National Labor Relations Board issue 
an order requiring each of the Respondents not so notify- 
ing to take the action aforesaid. 

Dated at Washington, D. C., this 17 day of April 1956. 


Earu 8. BeLuMAn 
Earl S. Bellman 
Trial Examiner 
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Notice To Aut EmMpLoyees 
PURSUANT ‘TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations 
Act, we hereby notify our employees that: 


We Wu withdraw all recognition from and We WILL 
Not recognize the INTERNATIONAL ASSOCIATION OF 
Macuiyists, AFL-CIO, and/or Loca Lopce No. 1424, 
INTERNATIONAL AssociaTIon oF Macurnists, AFL-CIO, 
as the exclusive bargaining representative of the em- 
ployees they have heretofore represented at our Read- 
ing and Hillsdale plants, unless and until said organi- 
zations, or either of them, shall have been certified by 
the National Labor Relations Board as such repre- 
sentative. 





We Wut Nor perform or give effect to our agree- 
ment dated August 10, 1954, or our agreement dated 
August 30, 1955, with InrernarionaL ASSOCIATION OF 
Macuiyists, AFL-CIO, and/or Locat Lopce No. 1424, 
INTERNATIONAL ASSOCIATION OF Macuinists, AFL-CIO, 
or to any extension, renewal, modification, or supple- 
ment thereof, or to any superseding agreement with 
either of said unions, unless and until said unions, or 
either of them, shall have been certified by the Na- 
tional Labor Relations Board as the bargaining rep- 
resentative of employees in an appropriate unit, and 
unless said agreement shall conform to the provisions 
of the National Labor Relations Act. 
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We Wut Nor give effect to any checkoff authoriza- 
tions heretofore executed by our employees, author- 
izing the deduction of initiation fees and periodic 
dues from their wages for remittance to INTERNATIONAL 
AssociaTION oF Macuryists, AFL-CIO, and/or Loca. 
Lopce No. 1424, INTERNATIONAL AssocIATION OF Ma- 
cuinists, AFL-CIO. 


We Wu Nor encourage membership in INTERNA- 
TIONAL ASSOCIATION OF Macuinists, AFL-CIO, or Locau 
Lopce No. 1424, INTERNATIONAL ASSOCIATION OF Ma- 
curnists, AFL-CIO, or any other labor organization, 
by conditioning the hire or tenure of employment or 
any term or condition of employment upon member- 
ship in, affiliation with, or dues payments to said 
unions, or any other labor organization, except where 
lawful provisions therefor shall have been established 
by an agreement in conformity with the provisions of 
the National Labor Relations Act. 


WeE Wut Not assist or contribute support to the In- 
TERNATIONAL ASSOCIATION OF Macuinists, AFL-CIO, 
or Loca, Lopce No. 1424, INTERNATIONAL ASSOCIATION 
or Macuinists, AFL-CIO, or any other labor organi- 
zation. 


We Wu Nor in any like or related manner inter- 
fere with, restrain, or coerce our employees in the 
exercise of the self-organizational rights guaranteed 
to them by Section 7 of the National Labor Relations 
Act, except to the extent such rights may be affected 
by an agreement made in conformity with the provi- 
sions of the National Labor Relations Act, requiring 
membership in a labor organization as a condition of 
employment, as authorized by Section 8 (a) (3) of 
the Act. 
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WE Wit refund to all our employees and former em- 
ployees from whose wages we have deducted or with- 
held funds for transmittal to the INTERNATIONAL Asso- 
CIATION oF Macurinists, AFL-CIO, and/or Locau LopcGe 
No. 1424, INTERNATIONAL ASSOCIATION oF MACHINISTs, 
AFL-CIO, the amount of all such deductions and with- 
holdings made subsequent to December 10, 1954. 


Bryan MANUFACTURING COMPANY 
(Employer) 


Dated —_——————-_ By 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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Notice to Anu Members or Loca Lopce No. 1424, INTER- 
NATIONAL ASSOCIATION oF Macurnists, AFL-CIO, anp 
INTERNATIONAL AssocraTION oF Macuryists, AFL-CIO, 
AND TO ALL EMPLOYEES OF THE Bryan MANUFACTURING 
CoMPANY 


PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


We Witz Nor perform or give effect to our agree- 
ments with the Bryan Manvuracturninc Company dated 
August 10, 1954, and August 30, 1955, and will not 
enter into, give effect to, or enforce any extension, 
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renewal or modification thereof, of any supplemental, 
or succeeding agreement, unless and until one or the 
other or both of us shall have been certified by the Na- 
tional Labor Relations Board as the representative 
of Bryan Manuracturinc Company employees in an 
appropriate unit, and unless the agreements that may 
subsequently be entered into conforms to the provi- 
sions of the National Labor Relations Act. 
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We Wut Nor cause or attempt to cause the Bryan 
MANUFACTURING CoMPANY, its officers, agents, succes- 
sors, or assigns, to condition the hire or tenure of 
employment, or any term or condition of employment, 
upon membership in, affiliation with, or dues pay- 
ments to our labor organizations, except where law- 
ful provision therefor shall have been established by 
an agreement in conformity with the National Labor 
Relations Act. 

We Wut Nor in any like or related manner cause or 
attempt to cause the Brran Manuracrurtnc Company, 
its officers, agents, successors, or assigns to discrimi- 
nate against employees in violation of Section 8 (a) 
(3) of the Act. 

WE Wau Nort in any like or related manner restrain 
or coerce employees of the Bryan MANvuFACTURING 
Company in the exercise of their self-organizational 
rights guaranteed by Section 7 of the Act, except to 
the extent that such rights may be affected by an agree- 
ment requiring membership in a labor organization as 
a condition of employment as authorized by Section 
8 (a) (3) of the Act. 
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We Wut refund to all employees and former em- 
ployees of the Bryan Manuracturinc Company from 
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whose wages sums have been deducted or withheld 
for transmittal to us, the amount of all such deduc- 
tions and withholdings made subsequent to February 
8, 1955. 
Loca, Lopce No. 1424, INTERNATIONAL 
ASSOCIATION OF Macuinists, AFL-CIO 
(Labor Organization) 


By 


(Representative) (Title) 
INTERNATIONAL ASSOCIATION OF 
Macurinists, AFL-CIO 

(Labor Organization) 





Dated —————— By -————_—_---—__—- 
(Representative) (Title) 
This notice must remain posted for 60 days for the date 


hereof, and must not be altered, defaced, or covered by any 
other material. 
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119 NLRB No. 59 Reading and Hillsdale, Michigan 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Case No. 7-CA-1303 


Bryan MANUFACTURING COMPANY 


and 


Maryauice Meap, an Individual 


Case No. 7-CB-280 


Locau Lovce No. 1424, InrerNatIonaL AssocraTION oF Ma- 
‘curnists, AFL-CIO, and INTERNATIONAL ASSOCIATION 
or Macurnists, AFL-CIO (Bryan Manufacturing Com- 


pany ) 
and 


Maryauice Meap, an Individual 


Decision and Order 


On April 17, 1956, Trial Examiner Earl 8. Bellman issued 
his Intermediate Report in the above-entitled proceeding, 
finding that the Respondent Company and the Respondent 
Unions had engaged in and were engaging in certain un- 
fair labor practices and recommending that they cease and 
desist therefrom and take certain affirmative action, as 
set forth in the copy of the Intermediate Report attached 
hereto. Thereafter the General Counsel, the Respondent 
Company, and the Respondent Unions filed exceptions to 
the Intermediate Report and supporting briefs.’ 

The Board has reviewed the rulings made by the Trial 


1 The Respondent Company requested oral argument. The request is hereby 
denied because the record, the exceptions and the briefs adequately present 
the issues and the positions of the parties. 
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Examiner at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs,? and the entire record in the case,’ 


2 The Respondent Unions have moved to correct certain errors appearing in 
the brief in support of their exceptions to the Intermediate Report. No party 
has opposed the motion. Accordingly, we hereby grant the motion and correct 
the brief as requested. 


3 After the issuance of the Intermediate Report the Respondent Unions 
submitted a ‘‘Motion to Reopen Record and Adduce Additional Testimony,”’ 
dated May 29, 1956, The Respondent Unions ¢laim newly discovered evidence 
to support their contention that the charging party, Maryalive Mead, was 
fronting for a non-complying union, Local 701, International Union, United 
Automobile, Aircraft & Agricultural Implement (Continued ) 


3 (Continued) Workers of America, AFL-CIO, at the time she filed the 
charge against the Respondent Unions and the amended charge against the 
Respondent Company. The General Counsel filed an answer, dated June 7, 
1956, opposing the motion. The Respondent Unions contend that the alleged 
newly discovered evidence would show that Loeal 701, UAW-AFL-CIO, has 
engaged in organizational activities at the Respondent Company's Reading 
and Hillsdale, Michigan, plants before and since the issuance of the Inter- 
mediate Report in this case. We reject the Respondent Unions’ argument in 
support of their motion that the Trial Examiner was ‘‘influenced [in] his 
decision on the fronting issue’? by a discontinuance of organizational activity 
by Loeal 701, UAW-AFL-CIO, about August 1954, beeause close examination 
of the Intermediate Report shows that the Examiner was merely noting that 
circumstance in reporting the facts on the fronting issue. We adopt the Trial 
Examiner’s finding ‘‘that, in giving advice and assistance which was sought 
by Mead and other employees, President Salomon [of Loenl 701, UAW-AFL- 
CLO] was actually functioning as an individual, rather than on behalf of 
Loeal 701.’’) Cf. N.L.RB. Vv. Augusta Chemical Co., 187 F. 2d 63 (CLA. 5). 
Accordingly, any alleged organizational activities by Loeal 701, UAW-AFL- 
CIO, are irrelevant to the fronting issue, and we hereby deny the Respondent 
Unions’ motion to reopen the reeord. 
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and hereby adopts, with minor corrections* and modifica- 
tions,® the findings, conclusions, and recommendations of 
the Trial Examiner. 


1. The Respondents have moved to dismiss the com- 
plaint on the ground, znier alia, that the Board is barred 
from making an unfair labor 


4 We make the following corrections of inadvertent errors appearing in the 
Intermediate Report which do not, however, affect the Trial Examiner’s ulti- 
mate conclusions. 

Dorothy Sarles rather than Frances Peters ‘‘was positive no vote had been 
taken to approve the agreement [dated August 10, 1954] because of the fact 
that after she had thought it over she wondered why there had not been such 
a vote,’’ 

Schwartzmiller rather than Schaffer told the 5 se¢ond shift employees on 
the afternoon of August 16, 1954, at the meeting in’ Westbrook’s office, that 
they ‘‘might just as well be among the first to sign the eards,’’ 

William Jack rather than Joseph Smith heard Salomon make various state- 
ments at 2 meetings of the Respondent Company’s employees such as Salomon 
was not there ‘‘representing anybody, but just as an individual trying to give 
Maryalice [Mead! some help,’’ and that ‘‘ Maryalice had come to him for help.’’ 


¢ We do not adopt, or find it necessary to pass upon, the following state- 
ments of the Trial Examiner: 


That the Respondent Unions’ failed to establish the service of 2 
subpoenae duces tecum upon Schwartzmiller, the Respondent Union’s 


representative. 

That the Respondent Unions’ failure to comply with the subpoenas 
served upon them did not warrant cn adverse inference, 

That at the time Schwartzmiller signed the basic agreement dated 
August 10, 1954, and the employees’ Temporary Bargaining Committee 
signed the wage supplement thercto the Respondent Company’s vice presi- 
dent Westbrook ‘‘was given the impression that the employees had regis- 
tered their approval of the provisions thereupon being signed.’’ 

That the General Counsel’s offer of proof pertaining to the fronting 
issue in this case assumed that ‘*Mead had originally been fronting for 
Local 701, [UAW-AFL-CIO] when she filed the first of her charges.’’ 
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practice finding by Section 10 (b) of the Act.” In sum- 
mary, these are the facts pertinent to the issue raised by 
the Respondents’ 10 (b) contention. The Respondents 
executed a collective bargaining contract about August 10, 
1954, containing a union security clause. The Respond- 
ents twice supplemented that basic agreement, the second 
time about September 2, 1954. The initial charge against 
the Respondent Company was filed on June 9, 1955. That 
charge was supplemented on August 5, 1955, on which date 
the charge against the Respondent Unions was also filed. 
The Respondents executed a renewal agreement on August 
30, 1955. Upon these facts the complaint alleges that the 
Respondent Company violated Section 8 (a) (1), (2), and 
(3) and the Respondent Unions Section 8 (b) (1) (A) 
and (2) by maintaining in effect the August 10, 1954 agree- 
ment within 6 months of the time of filing the charges and 
by executing and maintaining the August 30, 1955 contract. 
The Respondents argue that they did not engage in any 
conduct within 6 months of the filing of the charges that 
constituted an unfair labor practice and that the com- 
plaints should, therefore, be dismissed. 


The Trial Examiner found that, when the Respondents 
signed the August 10, 1954 contract with its union secu- 
rity clause, the Respondent Unions were not the majority 
representative of the employees covered by the agreement, 
and therefore that the union security clause was unlawful 
because it was not executed in conformity with the proviso 


6 The portion of Section 10 (b) relied upon by the Respondents reads 
‘* Provided, That no complaint shall issue based upon any unfair labor prac- 
tice occurring more than six months prior to the filing of the charge with the 
Board and the service of a copy thereof upon the person against whom such 
charge is made .. .’’ 
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to Section 8 (a) (3) of the Act.’ In the Examiner’s opin- 
ion, the failure to comply with the 
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requirements of the Section 8 (a) (3) proviso rendered 
the contract void ab initio, and, although he was precluded 
from finding the execution of the contract unlawful, he was 
not barred from finding unlawful the enforcement or main- 
tenance of the contract within the 6 months period preced- 
ing the filing of the charge. Inasmuch as the contract 
was maintained during that crucial 6 months period before 
the charge was filed, the Trial Examiner found that the 
Respondents thereby violated the Act. The Trial Exam- 
iner also found that such unlawful action by the Respond- 
ents was perpetuated by the execution and maintenance 
of the subsequent 1955 contract. Accordingly, he rejected 
the defense based upon Section 10 (b). 

Like the Trial Examiner, we reject the Respondents’ 


contention that Section 10 (b) is applicable to the facts 
of this case. Section 10 (b) is a statute of limitations * 


t ‘‘ Provided, That nothing in this Act, or in any other statute of the United 
States, shall preclude an employer from making an agreement with a labor 
organization (not established, maintained, or assisted by any action defined 
in section 8 (a) of this Act as an unfair labor practice) to require as a con- 
dition of employment membership therein on or after the thirticth day follow- 
ing the beginning of such employment or the effective date of such agreement, 
whichever is the later, (i) if such labor organization is the representative of 
the employees as provided in section 9 (a), in the appropriate collective- 
bargaining unit covered by such agreement when made; and has at the time 
the agreement was made or within the preceding twelve months received from 
the Board a notice of compliance with sections 9 (f), (g), (fh), and (ii) unless 
following an election held as provided in section 9 (e) (Continued) 

7 (Continued) within one year preceding the effective date of such agree- 
ment, the Board shall have certified that at least a majority of the employees 


eligible to vote in such election have voted to rescind the authority of such 
labor organization to make such an agreement.’”’ 


's N.L.R.B. v. A. E. Nettleton Co., et al, 241 F. 2d 130 (C.A. 2); N.L.R.B. Vv. 
Itasca Cotton Mfg. Co., 179 F. 2d 504 (C.A. 5). 


432 





(1505) 


and not, as the Respondents contend, a rule of evidence.” 
It bars the Board from finding that an unfair labor prac- 
tice alleged to have occurred more than 6 months before 
the filing of a charge is a violation of the Act, but it does 
not bar the receipt of evidence, antedating the critical 
period, which may be relevant in determining whether 
conduct within the 6 months period was unlawful.” Thus, 
where employees, within 6 months of the filing of a charge, 
were laid off pursuant to a discriminatory seniority list 
adopted more than 6 months before that date, the Board 
considered the circumstances surrounding the establish- 
ment of the list and found the layoffs discriminatory— 
even though the Board was barred by Section 10 (b) from 
finding that the compilation of the list was a violation of 
the Act.” 
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Similarly, although the Board decided that it could not 
find that the establishment of an employment blacklist 


against a named employee was unlawful because of See- 
tion 10 (b), it did find that the continued application of 
the blacklist within the critical 6 months period was 
unlawful.” 


% Axelson Manufacturing Company, 88 NLRB 761, 766. 

10 Ibid. 

11 Potlatch Forests, Inc., 87 NLRB 1193 enforcement denied on grounds 
not relevant here, 189 F, 2d 82 (C.A. 9); see also N.L.R.B. v. International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, 
et al. (Pacific Intermountain Express Co.), 225 F. 2d 343, 345 (C.A. 8), 

12 Local Union 1418, General Longshore Workers, International Longshore- 
men’s Association, AFL (Lykes Brothers Steamship Co.), 102 NLRB 720, 
aff’d, 212 F. 2d 846 (C.A. 5). See also N.L.R.B. v. Dallas General Drivers, 
Warehousemen and Helpers, Local Union 745, International Brotherhood of 
Teamsters, Chauffers, Warehousemen and Helpers of America, AFL (North 
East Texas Moior Lines, Ine.) | 228 F. 2d 702 (C.A. 5), wherein the Court 
stated, ‘‘ Moreover, if the contract provisions giving the union sole power to 
settle seniority disputes violated the Act, or if the Union exercised that power 
discriminatorily, cach time it did so constituted a separate und distinct act, 
whether or not the decision so to act was made outside the six-month period.’’ 
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These cases reveal the fallacy in the Respondents’ Sec- 
tion 10 (b) contention which is based on the erroneous 
proposition that their 1954 contract violated the Act, if 
at all, only at the precise moment it was signed. The 
cases establish that, when parties agree to a union secu- 
rity arrangement which does not conform to the require- 
ments of the proviso to Section 8 (a) (3), they violate the 
Act not only when they agree to the arrangement but 
every day that they continue the unlawful arrangement 
vn effect. Indeed, adoption of the Respondents’ conten- 
tion would permit an employer and a union to enter into 
an unlawful arrangement before a plant started operating 
which they could then enforce with impunity 6 months 
after executing the agreement. 

Moreover, we can perceive no difference in illegality 
between a contract unlawful on its face, that is, one pre- 
scribing a form of union security prohibited by the Statue, 
and a contract invalid because certain requisites to the 
making of a valid contract have not been complied with. 
In both instances the invalidity begins at a point in time 
and continues so long as the unlawful contract remains in 
effect. The only difference between the 2 situations goes 
to the manner of proving illegality. In the one type of 
case the contract itself establishes the invalidity; in the 
other the invalidity is proved by reference to the facts 
surrounding the execution of the contract. In the latter 
instance, resort may be necessary to events which 
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occurred more than 6 months before a charge was filed. 
However, because Section 10 (b), as noted above, is not 
a rule of evidence, the facts on the execution of the con- 
tract are fully admissible. In accordance with these prin- 
ciples, the Board has held that, although the execution of 
an otherwise lawful union security contract made with a 
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minority union could not be the basis of an unfair labor 
practice finding because of Section 10 (b), the contract 
could not serve as a defense to the discharge of an employee 
pursuant to the contract within 6 months of the filing of 
the charge.* In another instance,” the Board found that 
94 719 (C.A. 2), aff'd 347 US. 17, 

a union security clause was unlawful because it had not 
been authorized by employees pursuant to an election con- 
ducted under the then existing Section 9 (e) of the Act." 
In making this finding, the Board rejected a defense that 
Section 10 (b) barred consideration of the legality of the 
contract which had been executed more than 6 months 
before the unfair labor practice charge had been filed. The 
Court of Appeals sustained the Board ruling as follows :7 


As to the charge of illegality concerning the 1948 con- 
tract, we agree that, so long as the contract continued 
in force, if actually illegal, a continuing offense was 
being committed by the employer. Since the contract 
was still in force at the time of filing [of the charge], 
the six months’ limitation period of Section 10 (bjJ 
had not even begun to operate. 


Accordingly, we find that the legality of the Respond- 
ents’ conduct in maintaining the 1954 and 1955 union secu- 
rity contracts, and in signing the 1955 agreement, must be 
considered in the light of the evidence surrounding the 
execution of the 1954 agreement. 


13 The contract provided for a closed shop but was lawful on its face under 
Section 102 of the Act. 

14 Guy F. Atkinson Co., a Corporation, et al., 90 NLRB 143, enforcement 
denied on grounds not relevant here, 195 F. 2d 141 (C.A. 9). 

15 Gaynor News Company, Inc., 93 NURB 299, aff’d in this regard 197 F, 

16 The Section 9 (e¢) election procedure was deleted by the 1951 amendment 
to the Act. 

17 N.L.R.B. Vv. Gaynor News Company, Inc. 197 F. 2d 719, 722 (C.A. 2), 
aff ’d 347 U.S. 17. 
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2. The Respondents except to the Trial Examiner’s find- 
ing that the General Counsel established prima facie that 
the Respondent Unions did not represent a majority of 
the employees covered by the August 1954 collective 
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bargaining contract at the time it was signed. The Re- 
spondents contend that the General Counsel was obliged 
to, but did not, adduce supporting testimony from more 
than half the approximately 150 employees working for 
the Respondent Company at the time of the signing in 
order to establish a prima facie case that the Respondent 
Unions did not represent a majority of the Respondent 
Company’s employees. There is no merit in this conten- 
tion. 

In deciding whether the General Counsel has established 
a prima facie ease of lack of majority representation by 
a contracting union at a time a contract is signed, the 
Board relies ‘‘not on the basis of the Trial examiner’s 
computation of the number of the employees in the appro- 
priate unit but rather on all the facts and circumstances 
surrounding the execution of the agreement in question 
which reveal that the Respondent Union did not enjoy 
majority status at that time.’’** Indeed, the Board has 
held that the General Counsel established, prima facie, lack 
of majority by a contracting union upon evidence very 
like that in the instant case.® In that case less than a 
majority testified that they had not joined the contracting 
union. Nevertheless, the Board was satisfied, on the basis 
of all the evidence, that a prima facie case of lack of major- 
ity representation had been established. Moreover, as the 
General Counsel did establish a prima facie case herein, 
it'became incumbent upon the Respondent to come forward 


18 Hibbard Dowel Co., 113 NLRB 28. 


19 International Metal Products Company, 104 NLRB 1076. 
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with evidence to refute that showing.” This the Respond- 
ent did not do. 

Accordingly, we adopt the Trial Examiner’s finding that 
at the time the Respondents executed the August 1954 
agreement the Respondent Unions did- not-represent a 
majority of the employees covered by the agreement. It 
follows therefore, and we find, in agreement with the Trial 
Examiner, that the Respondent Company violated Section 
8 (a) (1), (2), and (3) and the Respondent Unions 8 
(b) (1) (A) and (2) by maintaining in effect the 1954 

—agreement and by executing and maintaining in effect the 
1955 agreement, both of which contained unlawful union 
security clauses. 


1508 
Order 


Upon the entire record in the case and pursuant to 
Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that: 





I. The Respondent Company, Bryan Manufacturing 
Company, Reading and Hillsdale, Michigan, its officers, 
agents, successors and assigns, shall: 


1. Cease and desist from: 


(a) Encouraging membership in Local Lodge No. 1424, 
International Association of Machinists, AFL-CIO, and/or 
International Association of Machinists, AFL-CIO, or any 
other labor organization, by entering into, maintaining or 
renewing any agreement which requires its employees to 
join, or to maintain their membership in, such labor organi- 
zations as a condition of employment, unless such agree- 
ment has been authorized as provided in Section 8 (a) (3) 
of the Act; 


20 Ibid. 
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(b) Recognizing Local Lodge No. 1424, International 
Association of Machinists, AFL-CIO and/or International 
Association of Machinists, AFL-CIO, or any successor to 
either of them, as the collective bargaining representative 
of its employees for the purpose of dealing with the Re- 
spondent Company concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, or other condi- 
tions of emloyment, unless and until Local Lodge No. 1424, 
International Association of Machinists, AFL-CIO and/or 
International Association of Machinists, AFL-CIO, or any 
successor to either of them, shall have been certified by 
the Board as the bargaining representative of such em- 
ployees; 


(c) Performing or giving effect to the agreements of 
August 10, 1954 and August 30, 1955, or to any modifica- 
tion, extension, supplement, or renewal thereof, or to any 
other contract, agreement, or understanding entered into 
with Local Lodge No. 1424, International Association of 


Machinists, AFL-CIO and/or International Association of 
Machinists, AFL-CIO relating to grievances, labor dis- 
putes, wages, rates of pay, hours of employment, or other 
conditions of employment, unless and until Local Lodge No. 
1424, International Association of Machinists, AFL-CIO 
and/or 
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International Association of Machinists, AFL-CIO shall 
have been certified by the Board, provided, however, that 
nothing herein shall be construed to require the Respond- 
ent Company to vary any substantive provisions of such 
agreements, or to prejudice the assertion by its employees 
of any rights they may have thereunder; 


(d) In any like or related manner interfering with, 
restraining, or coercing its employees in the exercise of 
their right to self-organization, to form, join or assist 
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labor organizations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in other 
concerted activities for the purpose of collective bargaining 
or other mutual aid or protection, and to refrain from any 
or all of such activities, except to the extent that such 
rights may be affected by an agreement requiring member- 
ship in a labor organization as a condition of employment 
as authorized in Section 8 (a) (3) of the Act. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Withdraw and withhold all recognition from Local 
Lodge No. 1424, International Association of Machinists, 
AFL-CIO and International Association of Machinists, 
AFL-CIO as their representative of any of its employees 
for the purpose of dealing with the Respondent Company 
concerning grievances, labor disputes, wages, rates of pay, 
hours of employment, or any other conditions of employ- 


ment, unless and until Local Lodge No. 1424, International 
Association of Machinists, AFL-CIO and/or International 
Association of Machinists, AFL-CIO, shall have been cer- 
tified by the Board as such representative ; 


* 


(b) Post at its plants in Reading and Hillsdale, Michi- 
gan, copies of the notices attached hereto and marked 
‘‘Appendix A’’ and ‘‘Appendix B.’** Copies of said no- 
tices, to be furnished by the Regional Director for the 
Seventh Region, shall, after being duly signed by the 
Respondents’ 


21 In the event this Order is enforced by a deerce of the United States Court 
of Appeals, the notices shall be amended by substituting for the words ‘‘PUR- 
SUANT TO A DECISION AND ORDER”? the words ‘‘PURSUANT TO A 
DECREE OF THE UNITED STATES COURT OF APPEALS, ENFORC- 
ING AN ORDER.’’ 
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respective representatives, be posted by the Respondent 
Company immediately upon receipt thereof and be main- 
tained by it for sixty (60) consecutive days thereafter in 
conspicuous places, including all places where notices to 
its employees are customarily posted. Reasonable steps 
shall be taken by the Respondent Company to insure that 
said notices are not altered, defaced, or covered by any 
other material; 


(ec) Notify the Regional Director for the Seventh Re- 
gion, in writing, within ten (10) days from the date of this 
Order, as to the steps the Respondent Company has taken 
to comply herewith. 


II. The Respondent Unions, Local Lodge No. 1424, In- 
ternational Association of Machinists, AFL-CIO, and In- 
ternational Association of Machinists, AFL-CIO, their re- 
spective officers, representatives, agents, successors and 


assigns, shall: 
1. Cease and desist from: 


(a) Causing or attempting to cause Bryan Manutactur- 
ing Company to discriminate against employe ees in viola- 
tion of Section 8 (a) (3) of the Act by entering into, main- 
taining or renewing any agreement with Bryan Manufac- 
turing Company which requires employees to join, or 
maintain their membership in, Local Lodge No. 1424, In- 
ternational Association of Machinists, AFL-CIO and/or 
International Association of Machinists, AFL-C1O as a 
condition of employment, unless such agreement has been 
authorized as provided in Section 8 (a) (3) of the Act; 


(b) In any like or related manner restraining or coercing 
employees of Bryan Manufacturing Company in the exer- 
cise of the rights guaranteed in Section 7 of the Act. 
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2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act: 


(a) Post at all of their business offices and quarters 
servicing or used by members of Local Lodge No. 1424, 
International Association of Machinists, AFL-CIO, copies 
of the notice attached hereto and marked ‘‘ Appendix B.’”* 
Copies of said notice, to be furnished by the Regional 
Director 
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for the Seventh Region, shall, after being duly signed by 
authorized representatives of both the Respondent Unions, 
be posted by the Respondent Unions immediately upon 
receipt thereof and be maintained by them for sixty (60) 
consecutive days thereafter in conspicuous places, includ- 
ing all places where notices to members of Loeal Lodge No. 
1424, International Association of Machinists, AFL-CIO, 
are customarily posted. Reasonable steps shall be taken 
by the Respondent Unions to insure that said notices are 
not altered, defaced, or covered by any other material; 


(b) Mail to the Regional Director for the Seventh Re- 
gion signed copies of the notice marked ‘‘ Appendix B”’ for 
posting at the Bryan Manufacturing Company’s Reading 
and Hillsdale, Michigan, plants in places where notices to 
employees are customarily posted, for a period of sixty 
(60) consecutive days thereafter. Copies of said notice, to 
be furnished by the Regional Director for the Seventh 
Region, shall, after being duly signed by authorized repre- 
sentatives of both the Respondent Unions, be forwith re- 
turned to the said Regional Director for such posting; 


(c) Notify the Regional Dircetor for the Seventh Region, 
in writing, within ten (10) days from the date of this Order, 


22 See note 21. 
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as to the steps the Respondent Unions have taken to comply 
herewith. 


III. The Respondent Company, Bryan Manufacturing 
Company, its officers, agents, successors and assigns, and 
the Respondent Unions, Local Lodge No. 1424, Interna- 
tional Association of Machinists, AFL-CIO, and Interna- 
tional Association of Machinists, AFL-CIO, their respec- 
tive officers, representatives, agents, successors and assigns 
shall cease and desist from giving effect to any checkoff 
cards heretofore executed by the employees of the Respond- 
ent Company authorizing the deduction of initiation fees 
and/or periodic dues from their wages for remittance to 
the Respondent Unions, and they shall jointly and sever- 
ally* reimburse the employees and the former employees of 
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the Respondent Company whose initiation fees and/or dues 
in the Respondent Unions have been checked off pursuant 
to any agreement between the Respondents for the amounts 
deducted from the employees’ earnings, beginning with 
the applicable 6-month period. 


Dated, Washington, D. C., Nov. 18, 1957. 


Philip Ray Rodgers, Member 
Stephen S. Bean, Member 
NationaL Lasor RELATIONS Boarp 


23 The Respondent Company excepts to the Trial Examiner’s reeommenda- 
tion that the Respondent Company be held jointly responsible for reimburse- 
ment of monies unlawfully collected from the employees, This Order adopts 
the Trial Examiner’s recommendation. Charles W. Carter Co.—Los Angeles, 
et al., 115 NURB 251; Hibbard Dowel Co., supra. 
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JosePH ALTON JENKINS, Memser, Concurring: 


I agree that, by maintaining in effect the 1954 agreement 
and by executing and maintaining in effect the 1955 agree- 
ment, the Respondent Company violated Section 8 (a) (1), 
(2), and (3) and the Respondent Unions violated Section 8 
(b) (1) (A) and (2) of the Act. I not only agree that Sec- 
tion 10 (b) does not preclude such a finding but, for the 
additional reasons hereinafter stated, I find 10 (b) not 
applicable where the validity of a currently maintained 
union-security clause is at issue. Union-security clauses 
authorized by the proviso clause of Section 8 (a) (3) are 
in derogation of the rights guaranteed employees in the 
definitive statement of national policy contained in Section 
7. That section emancipates employees from coercion and 
restraint by labor and management alike. Their right to 
engage in or refrain from concerted activity at their own 
election has been enacted into law. But while that section 
enacted into law their right to engage in or refrain from 
concerted activities at their election, the proviso clause 
allows a contractual compulsion of union membership and 
thus restricts the free choice otherwise provided by Sec- 
tions 7 and 8 (a) (3). The authority so conferred by the 
proviso is, however, carefully circumscribed by conditions 
precedent to and by limits upon its exercise. As an excep- 
tion to declared public policy, a union-security clause, the 
conditions under which it was executed, and action pur- 
suant to it, merit, when subject to dispute, strict scrutiny. 
My colleagues with whom I concur in result agree that when 
the clause is attacked by the General Counsel as void ab 
initio we may test the legality of its inception regardless of 
10 (b) since the coercion imposed is continuous. My col- 
leagues charge the General Counsel, however, with the 
burden of proving the tuint or defect which renders it, 
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unlawful. I disagree. When the General Counsel attacks 
the clause and, by derivation, the contract as violative of 
the Act I believe the clause itself establishes his prima facie 
ease and the burden of proving compliance with the condi- 
tions of the statute becomes the Respondent’s 
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Since my thinking on this point is so fundamentally at 
variance with that of all my colleagues and because I be- 
lieve the question to be one of grave import to an effective 
administration of the Act, I feel obligated to cite the 
precedents and decisions upon which my conclusion is 
premised. I have attempted a brief history of judicial 
construction of the 8 (a) (3) }sroviso and a brief review of 
the law of evidence as it relates to statutory exceptions in 
general. The cases are authoritative, they are in point, 
and I believe they are binding upon us. 

As I have stated, the proviso in Section 8 (a) (3) is in the 
nature of an exception to the section which forbids any 
discrimination to encourage or discourage Union member- 
ship. The Supreme Court in V.L.R.B. v. Electric Vacuum, 
315 U.S. 685,” stated: 


The provision for a closed shop, as permitted by See. 
8 (3) follows grammatically a prohibition of discrim- 
ination in hiring. These words of the exception must 
have been carefully chosen to express the precise 
nature and limits of permissible employer activity in 
union organization. (Emphasis supplied). 


The general rule concerning exceptions is that the burden 
rests upon the party who asserts the exception to prove all 
the facts necessary to bring himself within such exception 


*4 See also Don Juan, Inc., 178 F. 2d. 625, 627 (C. A. 2). (In each case 
the Court was construing the proviso of Section 8 (3). The later amendments 
to the substance of the clause do not, of course, affect the question at issue 
here, i.e., the burden of proving compliance with the conditions of the proviso. ) 
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or exemption.” The history of the rule is too long and 
well-established® to permit departure absent a clear and 
convincing intent implicit in the words of the statute. No 
such intent is evident in the proviso of Section 8 (a) (3) 
which employs the customary language of all provisos. 
Although I agree with my colleagues in affirming the Trial 
Examiner and in rejecting the contention that our findings 
are barred by 10 (b), I believe we should not refrain from 
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reaffirming so fundamentally a principle of evidentiary 
proof lest we lend color to a future claim of precedent. In 
Javierre v. Central Altagracia, 217 U. 8. 502. 507; Justice 
Holmes” stated: 


The only real question concerns the burden of proof 
and the propriety of relief in such a case as this. 

As to the burden of proof, if that in any way deter- 
mined the result, the ruling was correct. The appel- 
lants were seeking to escape from the contract made 
by them on the ground of a condition subsequent 
embodied in a proviso. It was for them to show that 
the facts of the condition had come to pass. So there 
is nothing but the general question to be considered 
and that is answered by the statement of it and by the 
repeated decisions of this Court. When a proviso like 
this carves an exception out of the body of a statute or 
contract, those who set up such exception must prove it. 
(Emphasis supplied). Schlemmer v. Buffalo, Ro- 
chester, etc., Ry., 205 U. 8S. 1, 10; Ryan v. Carter, 93 
U.S. 78; United States v. Cook, 17, Wall. 168; United 
States v. Dickson, 15 Pet. 141, 165. 


25 20 AM Jurisprudence—See. 142. 
3 See United States v. Cook, 17 Wall, 168, 176 (Dee. 1872). 
See also Justice Holmes in Schlemmer v. Buffalo, Rochester & Pittsburgh 
Ry., 205 U.S, 1, 10. 
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I feel no need to dwell on the technical distinction be- 
tween a proviso and an exception.” In practice the dis- 
tinction is disregarded. The enacting clause of Section 8 
(a) (3) provides: 


See. 8 (a) It shall be an unfair labor practice for 
/an employer—(3) by discrimination in regard to hire 
or tenure of employment or any term or condition of 

employment to encourage or discourage membership 
in any labor organization. 


The proviso to this clause is a true proviso which enables 
an employer to defeat the enacting clause only by defe- 
asance or excuse which must be pleaded and proved. The 
General Counsel who asserts the violation of Section 8 (a) 
(3) does not have to negative any exception as there is 
none contained in the enacting clause of that section. ‘‘He 
may then state his case in the words of the enacting clause 
and it will be prima facie sufficient.’ 
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In N.L.R.B. v. Mason Mfg. Co., 126 F. 2d. 810 (C.A. 9), 
the Court held that the party pleading the validity of the 
closed shop under Section 8 (3) of the Wagner Act carried 
the burden of proof.*° 


The Court stated, page 813: 


In this case, the burden of proving the closed shop 
agreement was on the respondent. It would be a 
sufficient disposition to find that respondent cannot 
rely on such an agreement because, as the evidence 
- discloses, it had not shown either (a) that it was made 
with A.F.L. Local 15, at the time agent of a majority 


23 MceKinney—Statutes and Statutory Construction—Sec. 119. 
29 Id. 
20 See also N.L.B.B. v. Engelhorn & Sons, 134 F. 2d. 553 (C. A. 3). 
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of the respondent’s upholsterers by specific designa- 
tion of each upholsterer or (b) that Loeal 15 was a 
union constituted to be an agent for its members to 
bargain for a closed shop, and that mere membership 
of respondent’s upholsterers created the agency for 
that purpose. However, the case before the Board was 
disposed of on other grounds. 





The Board has likewise reached a similar conclusion by 
the same reasoning with respect to the proviso to 8 (a) (3). 
In Construction and General Laborers Union, 96 NLRB 
118, it stated: 


However, we do not agree with the Trial Examiner 
that it was necessary for the disposition of this case 
to ascertain the precise reason for the respondents’ 
action in suspending Fellows and Wilson as members 
in good standing. Under the Act, such reasons would 
be relevant only if there were in existence a valid 
union-security agreement, and the discharges were 
alleged to have been made pursuant to such agreement. 
Recognizing this, the Trial Examiner found, and we 
agree, that there was in fact no such contract in exist- 
ence at the time of the discharges in this case, and 
that the discharges were therefore illegal regardless 
of the reasons for the Respondents’ suspension of the 
discharges. However, he deemed himself precluded 
from disposing of the case on this ground because of 
the failure of the General Counsel to allege the non- 
existence of such a contract. We do not agree with 
this view insofar as it implies that the burden is on the 
General Counsel, in a case of this sort, to allege the 
non-existence of a valid union-shop contract. The 
burden is rather properly on the respondent in such a 
case to plead the existence of such a contract and that 
the discharges were made pursuant thereto. (Em- 
phasis supplied). 
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It therefore appears that the Board has already decided 
the evidentiary issue herein involved in the direct, unequiv- 
ocal language set forth supra." It has followed Justice 
Holmes and the judicial history of the burden of proof with 
respect to proviso clauses. I see no reason not to affirm 
our adherence to established law. I would point out that 
in recent testimony before the Senate Select Committee on 
Improper Activity in the Labor or Management Field no 
testimony of a more vicious practice was educed than that 
by which labor organizations and management collude, 
through the device of the union-security agreement, to 
impose a union shop upon employees who have never 
designated the labor organization as their bargaining rep- 
resentative.“ By means of this device the employees are 
foreclosed of all the rights guaranteed by Section 7, man- 
agement reaps the fruits of a contract with minimal or 
nominal benefits to the employees, and the labor organiza- 
tion collects dues and initiation fees (under penalty of 
discharge) with no pretense of genuine representation of 
the interest of the employees. I think we are obliged to 
elarify for the benefit of the charging parties the burden 
of proof they are required to sustain should any of such 
employees seek redress. 

The General Counsel has alleged and proven a contract 
between the Respondents which violates Section 8 (a) (3) 
unless it conforms to the proviso therein. The Respondents 
have offered no proof that the contract met the conditions 
specified in that Section which remove it from the area of 
statutory inhibition. I therefore find that the maintenance 


21 See also Union Starch and Refining Co., 87 NURB 779, 784, fn. 12; Guy 
F. Atkinson, 90 NLRB 143; Colgate-Palmolive-Peet Co. v. N.L.R.B., 338 U.S. 
355; N.L.R.B. vy. Cowell Portland Cement Co., 148 PF, 2d 237 (CLA, 9): Wallace 
Corporation v. N.L.B.B., 323 U. 8. 248. 


32 See Labor Relations Reporter, issues of August 5, 12, 19 and 26, 1957, 
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and enforcement of said contract since December 10, 1954, 
by said Respondent Company and Respondent Unions 
violated Sections 8 (a) (1), (2) and (3) and 8 (b) (1) 
(A) and (2) of the amended Act. 


Dated, Washington, D. C., Nov. 18, 1957. 


Joseph Alton Jenkins, Member 
NATIONAL Lasor RELATIONS Boarp 
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Boyp LeepomM, CHAIRMAN, and ABE Muvurpock, MEMBER, 
dissenting: 


The issue at the threshold of this proceeding is whether 
the complaints are barred by the proviso to Section 10 (b) 
of the Act. 

In August 1954, the Respondents entered into a collective 
bargaining agreement containing a union-security clause; 
in August 1955, they executed a renewal agreement. The 
charges initiating this proceeding were filed against the 
Respondent Company in June 1955, and against the Re- 
spondent Unions in August 1955. Based upon these 
charges the complaints, as amended at the hearing, allege 
that the Respondents violated Section 8 (a) (1), (2), and 
(3), and 8 (b) (1) (A) and (2), respectively, by maintain- 
ing in effect the union-security clause in the August 1954 
agreement within 6 months of the time of the filing of the 
charges, and by executing and maintaining the August 
1955 agreement containing a union-security clause. These 
union-security clauses were asserted to be unlawful for the 
sole reason that, at the time the August 1954 agreement was 
executed, the Respondent Unions allegedly did not repre- 
sent a majority of the employees covered by that agree- 
ment. 

It is clear, as our colleagues agree, that Section 10 (b) 
bars a finding that by executing that agreement, assuming 
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a lack of majority, the Respondents have engaged in unfair 
labor practices. It is also clear, as our colleagues agree, 
that a determination that the Respondents have engaged 
in'unfair labor practices by maintaining the August 1954 
agreement within 6 months of the filing of the charges and 
by executing and maintaining the August 1995 agreement, 
necessarily depends upon a determination that the Re- 
spondent Unions were not the majority representative in 
August 1954. Thus, it is apparent that in substance the 
allegations of the complaints herein are based upon unfair 
labor practices occurring more than 6 months before the 
filing of the charges, and a finding of unfair labor practices 
based on such complaints must necessarily give controlling 
weight to events which occurred more than 6 months before 
the filing of the charges. Such a result is clearly prohibited 
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by the Section 10 (b) proviso.™ 

Our colleagues have concluded, despite the clear mandate 
of Section 10 (b) which requires that these complaints be 
dismissed, that they are supported by valid charges. They 
reach this conclusion because they fail to distinguish be- 
tween union-security agreements which are unlawful be- 
cause they prescribe a form of union security prohibited 
by the Act and union-security agreements which are unlaw- 
ful by reason of a failure to conform to the statutory 
requirements for the execution of a lawful agreement; 
because of this misapprehension, they have misapplied the 
well established principle that Section 10 (b) is a statute 
of limitations with respect to findings of unfair labor prac- 
tices, and not a rule of evidence. 

Our colleagues say that in both types of situations in- 
volving unlawful union-security agreements, the invalidity 


s3 E. g., News Printing Co., Inc., 116 NLRB 210; Universal Oil Products 
Company, 108 NLRB 68. 
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begins at a point in time and continues to exist while the 
agreement remains in effect, the distinction between the two 
types being in the manner of proving illegality. However, 
this approach seems to overlook the further distinction that 
stems from the reasons for the invalidity of the two types 
of agreements. Thus, in the first type of situation, where 
the reason for the invalidity lies in the language of the 
agreement, the circumstances which cause the agreement to 
be invalid not only existed at the point of time in the past 
when the agreement was executed, but continue to exist as 
a present reason for invalidity each day that the agreement 
continues in effect. Although the continued invalidity of 
the agreement may therefore in a sense be related to its 
initial invalidity, such continued invalidity is not based 
solely on the initial invalidity but has a continuing inde- 
pendent basis. For this reason, the unfair labor practices 
involved in the maintenance of such an agreement may be 
established merely by proof of maintenance at any point 


of time, without reference to the circumstances surrounding 
its execution. Consequently, the fact that the charges may 
have 
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been filed more than 6 months after the execution of such 
an agreement can have no effect on the Board’s power to 
find, based upon evidence as to the maintenance of the 
agreement within 6 months of the filing of the charges, that 
such maintenance was an unfair labor practice. 

On the other hand, in the second type of situation in- 
volved herein, where the reason for the invalidity assert- 
edly lies in a failure in executing the agreement to comply 
with some or all of the requisites for making a vaild union- 
security agreement, the circumstances which cause the 
agreement to be invalid existed only at the point in time 
in the past when the agreement was executed and are not 
thereafter repeated. For this reason, therefore, the con- 
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tinuing invalidity of the agreement is directly related to 
and is based solely on its initial invalidity, and has no 
continuing independent basis. Accordingly, although an 
agreement invalid in its inception may continue to be in- 
valid throughout its life, the fact of its invalidity and the 
consequent existence of unfair labor practices cannot be 
established merely by proof that the agreement was being 
maintained at some point in time subsequent to its execu- 
tion, but ean only be established by proof of the facts, sur- 
rounding its execution in the past, which created the initial 
invalidity. When as here, therefore, the charges are filed 
more than 6 months after the execution of the agreement, 
proof of its invalidity and the consequent unfair labor 
practices can only be established by reliance on evidence of 
events which occurred more than 6 months before the filing 
of the charge. This Congress expressly precluded by 
Section 10 (b). 

It is well established that in making unfair labor practice 
findings the Board cannot rely solely on events which 
occurred more than 6 months before the filing of the 
charges, even though evidence as to such events is admis- 
sible for background purposes; and this is so even though 
the effect of such events continues to be felt within the 
6-month period. Thus, Section 10 (b) has been held to bar 
findings of unlawful discrimination when the only evidence 
bearing on the issue of unlawful motivation for failure to 
grant a wage increase within 6 months of the filing of the 
charge concerned events which 
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had occurred more than 6 months before such filing, there 
being no evidence that any previously existing unlawful 
motivation continued to exist;“ when a lay-off during an 


34 News Printing Co., Inc., supra, decided by a unanimous Board including 
Members Rodgers and Bean, 
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economic reduction in force within 6 months of the filing 
of the charge was made in accordance with a seniority 
status which had been established more than 6 months be- 
fore such filing for allegedly unlawful reasons;** when re- 
placed strikers, who made application for reinstatement 
within 6 months of the filing of the charge, could be found 
to be unfair labor practice strikers entitled to reinstate- 
ment despite replacement only on the basis of a finding 
that the respondent had engaged in unfair labor practices 
by unlawfully refusing to bargain more than 6 months 
before the filing of the charge ;** and when an application 
for reinstatement made within 6 months of the filing of the 
charge could be found to have been unlawfully rejected only 
on the basis of a finding that a discharge made before the 
beginning of the 6-month period was discriminatory.” 
Further, in situations strikingly analogous to that present 
here, Section 10 (b) has been held to bar a finding of domi- 
nation of a labor organization when the allegedly domi- 
nated organization, like the contract here, continued to 
exist within 6 months of the filing of the charges and within 
that period to affect the exercise by the employees of their 
rights under the Act, but the crucial events upon which any 
findings of unfair labor practices must necessarily be 
predicated occurred, as here, more than 6 months before 
the charges were filed.** Moreover, as the alleged viola- 
tions in these cited cases were not ‘‘continuing”’ in nature, 
evidence admitted for background purposes could not con- 


35 Bowen Products Corporation, 113 NLRB 731. 


36 Greenville Cotton Oil Company, 92 NLRB 1033. petition to set aside 
denied sub nom, American Federation of Grain Millers, A.F. of L., v. 
N.L.B.B., 197 F. 2d 451 (C.A. 5), 

37 N.L.R.B. v. Pennwoven, Inc., 194 F. 2d 521, at 523-525 (CA. 3)3 see 
also N. L. R. B. v. Childs Company, 195 F. 2d 617 (C.A. 2). 


88 Universal Oil Products Company, supra, a decision in which Member 
Rodgers joined; Armco Drainage & Metal Products, Inc., 106 NLRB 725, at 
730-731; Tennessee Knitting Mills, Inc., 88 NLRB 1103, at 104-1105. 
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vert a defective charge into a valid complaint. As the 
charges could not support the complaints in such cases, they 
cannot support 
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the complaint here.*® We note that our colleagues wholly 
ignore the cases cited in this paragraph, such as the Bowen 
ease, which we believe decisive of the instant case. 

In the cases relied upon by our colleagues, all of the 
operative facts necessary to the proof of the alleged unfair 
labor practices occurred or existed within 6 months of the 
filing of the charges; such cases are therefore not authority 
for the result reached by our colleagues here. As has 
previously been pointed out in the Bowen Products case, 
supra, the Potlatch Forests, General Longshore Workers, 
and Pacific Intermountain cases, are clearly distinguish- 
able from the situation here. In Potlatch and General 
Longshore Workers the acts of discrimination, which 
occurred within the 6-month period preceding the filing of 
the charges, were based on unlawful policies which, al- 
though adopted before that period, also continued to exist 
and to be the motivating force within that period; more- 
over, although evidence of events antedating the 6-month 
period was introduced to show the origin of the motivation 
there was, unlike the News Printing case, supra, independ- 
ent evidence, in each, of events within the 6-month period to 
establish the continuing existence of the unlawful motiva- 
tion. Similarly, in the Pacific Intermountain case, the acts 
of discrimination which occurred within the 6-month pe- 
riod preceding the filing of the charges were the results of 
the application within that period of an agreement which, 


39 Compare Axelson Manufacturing Company, 88 NLRB 761, where the find- 
ing that the respondent had dominated the employee representation plan was 
based in part on the substantive provisions of the plan which, although adopted 
more than 6 months before the filing of the charge, continued to exist and to 
be implemented within that 6-month period, 
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unlike the agreement here, was held to be unlawful in its 
inception and to continue to be unlawful because of the 
nature of its substantive provisions.” In the Atkinson 
ease, the unfair labor practice involved was an alleged 
discriminatory discharge for nonmembership in the union 
within 6 months of the filing of the charge, and the legality 
of the closed shop contract was placed in issue, not by the 
General Counsel as part of his affirmative case, but by the 
respondent as a matter of defense; because of the posture 
in which this issue arose, 
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Section 10 (b) was deemed inapplicable. Moreover, as 


40 To the sume effect is the quotation from the Dallas General Drivers case, 
footnote 12, supra, in which the Court also pointed without disagreement. to 
the Board’s conclusion in the Bowen Products case, supra, that the two situ- 
ations were distinguishable. 


41 In his separate opinion, Member Jenkins similarly relies on a group of 
cases in which, insofar as they pertain to the legality of union-security agree 
ments under the Act, either the legality or existence of such an agreement was 
pertinent only as a defense, not having been placed in issue by the General 
Counsel as part of his affirmative cause (i.c., Don Juan, Inc., supra; N.L.B.B. 
v. Maxson Mfg. Co., supra; Construction and General Laborers Union, supra; 
and Guy F, Atkinson, supra), or the decision turned on questions of compliance 
with the requirements of the Section und not on questions of the burden of 
proof (i.c., V.L.R.B. v. Electric Vacuum, supra; N.L.B.B. vy. Englehorn & Sons, 
supra; Union Starch and Refining Co., supra; Colgate-Palmolive-Peet Co., v. 
NLRB. supra; N.L.B.B. Vv. Cowell Portland Cement Co., supra: and Wallace 
Coroporation v. N.L.R.B. supra). Such eases therefore do not support his 
assertion that the respondent has the burden of proving lawful execution of 
such a contract when, as here, the issue is raised by the General Counsel as 
part of his affirmative case and the substantive provosions of the contract do 
not exceed those permitted by the Act. Nor do they support his conclusion 
that Section 10 (b) is wholly inapplicable ‘‘where the validity of a currently 
maintained union-security clause is at issue’’, and Section 10 (b) itself con- 
tains no such exception to its brond inhibition applicable to allegations as to 
‘*any unfair labor practice. . .’’ 

Inasmuch as Member Jenkins’ novel theory that all union security contracts 
are prima facie violative of Section 8 (2) (3), which is at variance with the 
view of the burden of proof which this Board has taken over the years, is 
not even espoused by the General Counsel nor adopted by the other two mem- 
bers of the majority, we believe it unnecessary to discuss it at greater length. 


hed 
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a closed-shop contract is unlawful on its face under the 
amended Act, and its existence is therefore a continuing 
violation, the contract in the Atkinson case could have been 
a valid defense to a discharge for nonmembership in the 
union only if it were shown that it was exempted from the 
provisions of the amended Act by the savings provisions 
of Section 102. 

With respect to the Gaynor News case, the Board held 
that under the doctrine of Cathey Lumber Company, 86 
NLRB 157, the complaint as to the execution of the contract 
was supported by an original timely charge which did not 
mention the contract; the Board therefore did not consider 
the validity of the complaint with reference to the later 
charge which first specifically referred to the contract. 
Although the portion of the Court’s opinion quoted by our 
colleagues speaks of a ‘‘continuing offense’’, it is not at all 
clear from the quoted language or its context in the opinion 
that the Court was relying on the later charge rather than 


agreeing with the Board that the complaint was supported 
by the original charge. Such ambiguous language is in 
our opinion a wholly insufficient basis for ignoring the clear 
distinction between agreements which are unlawful because 
of their 
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substantive provisions and those which are unlawful be- 
cause of defects in their execution. 

Accordingly, as the validity of the contracts here in issue 
necessarily depends upon the validity of the execution of 
the August 1954 agreement, and as the charges initiating 
this proceeding were filed more than 6 months after that 
event, we would, contrary to our colleagues, find that the 
complaints herein are not supported by timely charges and 
must therefore be dismissed. If, as our colleagues suggest, 
the result which Section 10 (b) compels would frustrate 
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prevention of certain unfair labor practices, only the Con- 
gress, and not this Board, is empowered to enact the neces- 
sary remedial legislation. 


Dated, Washington, D. C., Nov. 18, 1957. 
Boyd Leedom, Chairman 
Abe Murdock, Member 
NationaL Lasor Rexations Boarp 
1525 
APPENDIX A 
NOTICE TO ALL EMPLOYEES 


Pursvant To A DEcIsION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our employees that: 


WE WILL NOT encourage membership in LOCAL 
LODGE NO. 1424, INTERNATIONAL ASSOCLA- 
TION OF MACHINISTS, AFL-CIO, and/or INTER- 
NATIONAL ASSOCIATION OF MACHINISTS, 
AFL-CIO, or any other labor organization, by enter- 
ing into, maintaining or renewing any agreement which 
requires our employees to join, or maintain their 
membership in, such labor organizations as a condition 
of employment, unless such agreement has been author- 
ized as provided in Section 8 (a) (3) of the Act. 


WE WILL NOT recognize LOCAL LODGE NO. 
1424, INTERNATIONAL ASSOCIATION OF MA- 
CHINISTS, AFL-CIO, and/or INTERNATIONAL 
ASSOCLATION OF MACHINISTS, AFL-CIO, or 
any successor to either of them, as the collective bar- 
gaining representative of our employees for the pur- 
pose of dealing with us concerning grievances, labor 
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disputes, wages, rates of pay, hours of employment, or 
other conditions of employment, unless and until 
LOCAL LODGE NO. 1424, INTERNATIONAL 
ASSOCIATION OF MACHINISTS, AFL-CIO, and/ 
or INTERNATIONAL ASSOCIATION OF MA- 
CHINISTS, AFL-CIO, or any successor to either of 
them, shall have been certified by the Board as the 
bargaining representative of our employees. 


WE WILL NOT perform or give effect to the agree- 
ments of August 10, 1954 and/or August 30, 1955, or to 
any modification, extension, supplement, or renewal 
thereof, or understanding entered into with LOCAL 
LODGE NO. 1424, INTERNATIONAL ASSOCIA- 
TION OF MACHINISTS, AFL-CIO and/or INTER- 
NATIONAL ASSOCIATION OF MACHINISTS, 
AFL-CIO, relating to grievances, labor disputes, 
wages, rates of pay, hours of employment, or other 
conditions of employment, unless and until LOCAL 
LODGE NO. 1424, INTERNATIONAL ASSOCIA- 
TION OF MACHINISTS, AFL-CIO, and/or INTER- 
NATIONAL ASSOCIATION OF MACHINISTS, 
AFL-CIO shall have been certified by the Board. 


WE WILL NOT in any like or related manner inter- 
fere with, restrain, or coerce our employees in the exer- 
cise of their right to self-organization, to form, join 
or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to 
engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, 
and to refrain from any or all of such activities, except 
to the extent that such rights may be affected by an 
agreement requiring membership in a labor organiza- 
tion as a condition of employment as authorized in 
Section 8 (a) (3) of the Act. 


498 





(1526) 


WE WILL withdraw and withhold all recognition 
from LOCAL LODGE NO. 1424, INTERNATIONAL 
ASSOCIATION OF MACHINISTS, AFL-CIO, and 
INTERNATIONAL ASSOCIATION OF MACHIN- 
ISTS, AFL-CIO, as the representative of our em- 
ployees for the purpose of dealing with us concerning 
grievances, labor disputes, wages, rates of pay, hours 
of employment, or any other conditions of employ- 
ment, unless and until LOCAL LODGE NO. 1424, IN- 
TERNATIONAL ASSOCIATION OF MACHIN- 
ISTS, AFL-CIO and/or INTERNATIONAL ASSO- 
CIATION OF MACHINISTS, AFL-CIO, shall have 
been certified by the Board as such representative. 





1526 


WE WILL refund to all our employees and former 
employees from whose wages we have deducted initia- 


tion fees and/or periodic dues for transmittal to 
LOCAL LODGE NO. 1424, INTERNATIONAL 
ASSOCIATION OF MACHINISTS, AFL-C1O, and 
or INTERNATIONAL ASSOCIATION OF Ma- 
CHINISTS, AFL-CIO, the amount of such deductions 
and withholdings, and in accordance with the Board’s 
direction. 


BRYAN MANUFACTURING COMPANY 
(Employer) 


Dated 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered by 
any other material. 
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APPENDIX B 


NOTICE TO ALL MEMBERS OF LOCAL LODGE 
NO. 1424, INTERNATIONAL ASSOCIATION OF 
MACHINISTS, AFL-CIO, AND OF INTERNA- 
TIONAL ASSOCIATION OF MACHINISTS, AFL- 
CIO, AND TO ALL EMPLOYEES OF BRYAN 
MANUFACTURING COMPANY 


Pursuant to A DEcIsION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 


WE WILL NOT cause or attempt to cause BRYAN 
MANUFACTURING COMPANY to discriminate 
_ against its employees in violation of Section 8 (a) (3) 
of the Act by entering into, maintaining or renewing 
any agreement with BRYAN MANUFACTURING 
COMPANY which requires its employees to join, or 
maintain membership in, our labor organizations as a 
condition of employment, unless such agreement has 
been authorized as provided in Section 8 (a) (3) of 
the Act. 


WE WILL NOT in any like or related manner re- 

strain or coerce the employees of BRYAN MANU- 

FACTURING COMPANY in the exercise of rights 
guaranteed in Section 7 of the Act. 


WE WILL refund to all the employees and former 
employees of the BRYAN MANUFACTURING COM- 
‘PANY from whose wages initiation fees and/or peri- 
odie dues have been deducted or withheld for trans- 
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mittal to us the amount of such deductions and with- 
holdings, and in accordance with the Board’s direction. 


LOCAL LODGE NO. 1424, INTERNATIONAL 
ASSOCIATION OF MACHINISTS, AFL-CIO 
(Labor Organization) 


(Representative) (Title) 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS, AFL-CIO 

(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 











IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14257 
No. 14324 
Locaa Lopce No. 1424, InvernationaL ASSOCIATION oF 

Macuinists, AFL-CIO; anv InrernationaL ASSOCIATION 
or Macurinists, AFL-CIO, Petitioners, 
v. 
National Lasor Renations Boarp, Respondent anv Na- 
TIONAL Lasor ReELations Boarp, Petitioner, 
v. 


Bryan Manuracturine Company, Respondent. 


Prehearing Conference Stipulation 

Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of this Court, hereby stipu- 
late and agree as follows with respect to the issues and the 
procedure and dates for the filing of the briefs and joint 
appendix herein. 


I. Issues 


1, Whether the Board properly found that the Union 
did not represent a majority of the employees in the bar- 
gaining unit at the time the initial agreement was executed, 


2. Whether the issuance of the complaint was barred by 
Section 10 (b) of the Act. 


3. Whether the Board’s order is valid and proper, in- 
cluding but not limited to the question whether the Com- 
pany may be held jointly liable with the Union for reim- 
bursing the employees for dues checked off pursuant to 
agreement between the Company and the Union. 


462 





II. Dares ror Fiuinc Briers, DesicNaTIons 
oF REcoRD AND JOINT APPENDIX 


1. The parties have agreed that petitioner Union’s brief 
in No. 14,257 will be filed on or before April 30, 1958. Be- 
cause the Unions and the Company take identical positions 
with respect to the primary issues here under review, the 
parties have agreed that the National Labor Relations 
Board, respondent in No. 14,257 and petitioner in No. 
14,324, will file only a single brief covering both cases, and 
that such brief will be filed on or before May 30, 1958. 
Respondent Company’s brief in No. 14,324 will be filed on 
or before June 30, 1958. Reply briefs, if any, will be filed 
on or before September 11, 1958. 


2. It is agreed that on or before April 30, 1958, the 
Unions will furnish the Board and the Company with a 
statement of the portions of the record which the Unions 
propose to print in the joint appendix, and that a counter- 
designation of the additional portions of the record to be 
printed will be served by the Board on or before May 30, 
1958, and by the Company on or before June 30, 1958. Any 
further designation which the Unions or the Board may 
desire will be furnished to the parties on or before July 10, 
1958. Thereafter, on or before September 11, 1958, the 
joint appendix, to be printed by a printer mutually agreed 
upon, will be filed with the Court. Costs of printing, unless 
otherwise agreed upon, will be borne by each party in 
accordance with the portions of the record designated by 
each party. 


3. It is further agreed that any party and the Court, in 
the briefs, and at and following the hearing in the ease, 
may refer to any portion of the original transcript of 
record or exhibits herein which has not been printed, or 
otherwise reproduced, it being understood that any por- 
tions of the record thus referred to will be printed in a 
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supplemental joint appendix if the Court directs the same 
to be printed. 


III. Procepure ror REFERRING TO 
Recorp In PRINTING BRIEFS 


In their respective briefs, the parties will not refer to the 
page numbers of the joint appendix (which will be centered 
at the bottom of the page), but instead will refer to those 
numbers which are centered in bold-type face in the body of 
the appendix and which also appear in brackets in the 
upper outside corner of each page. The bold-face numbers 
refer to the pages of the certified record filed with this 
Court and are shown in the index to that certified record. 


February 25, 1958. 


/s/ Louis P. PouLtton 
Attorney for Local Lodge No. 1424 and 


International Association of Machinists, 
AFL-CIO 


February 25, 1958. 
/s/ Frank L. GALLucct 
Attorney for Bryan Manufacturing 
Company 


February 25, 1958. 


/s/ THomas J. McDermott 
Associate General Counsel 
National Labor Relations Board 





Order 


Upon consideration of the prehearing stipulation sub- 
mitted by the parties to the above cases, it is 


Orverep that the prehearing stipulation be approved and 
that the Clerk be, and he is hereby, directed to file said 
stipulation forthwith. 


It is FURTHUR ORDERED that the prehearing stipulation be 
printed in the joint appendix and shall control further pro- 
ceedings in these cases unless modified by further order of 
this Court. 


Dated: February 26, 1958. 
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On Petition to Review and Set Aside and on Request to 
Enforce an Order of the National Labor Relations Board 
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Prato E. Papps 
Louis P. Poutton 
1300 Connecticut Avenue, N. W. 
Washington 6, D. C. 
Bernarp Dunat 
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Washington 6, D. C. 
Attorneys for Petitioners 
in No. 14,257 


Press or Byron S. Apas, Wasurxcrox, D.C. 








No. 14,257 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether the six-month period of limitations of Section 
10(b) of the Act bars the issuance of a complaint alleging 
that it is an unfair labor practice to maintain an agreement 
in effect, and to execute and maintain a successor agreement 
in effect, where the sole foundation for these asserted vio- 
lations is an alleged unfair labor practice occurring more 


than six months before the filing and service of the charge. 


2. Whether the Board abused its discretionary power in- 
sofar as its order requires petitioners to reimburse the em- 
ployees for the union dues and initiation fees remitted by 
the Company to petitioners pursuant to the individual 
check-off authorizations of each employee. 




















INDEX 


STATEMENT OF QUESTIONS PRESENTED 


JURISDICTION 


I. The Board’s Subsidiary Findings 
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IN THE 


United States Court of Appeals 


For THE District oF CoLUMBIA CIRCUIT 





No. 14,257 


Locat Lopce No. 1424, IntrernatTionaL ASSOCIATION OF 
Macuinists, AFL-CIO, anp INTERNATIONAL ASSOCIATION 
or Macuinists, AFL-CIO, Petitioners 


Vv. 


NationaL Lasor Rexations Boarp, Respondent 


No. 14,324 
Nationa Lasor Rexations Boarp, Petitioner 
V. 


Bryan Manuracrurinc Company, Respondent 


On Petition to Review and Set Aside and on Request to 
Enforce an Order of the National Labor Relations Board 


BRIEF FOR PETITIONERS IN NO. 14,257 


JURISDICTION 


No. 14,257 is before the Court on the petition of Local 
Lodge No. 1424, International Association of Machinists, 
AFL-CIO (herein called Local Lodge No. 1424), and of 
International Association of Machinists, AFL-CIO (here- 
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in called LAM), to review and set aside an order of the 
National Labor Relations Board issued against the unions 
and against Bryan Manufacturing Company (herein 
called the Company). In its answer, the Board requested 
enforcement of its order against the unions. No. 14,324 is 
before the Court on the petition of the Board to enforce 
its order against the Company. The Board’s order against 
the unions and the Company arises out of the same factual 
situation. The proceedings were consolidated before the 
Board, as they are before the Court. This Court has juris- 
diction under Section 10(f) of the National Labor Relations 
Act, as amended (61 Stat. 316, 29 U.S.C., Sec. 151, et seq.). 


STATEMENT OF THE CASE 

The critical unfair labor practice finding in this case 
is that the Company recognized and contracted with the 
IAM on August 10, 1954, at a time when the IAM did 
not represent a majority of the employees within the ap- 
propriate unit. The other unfair labor practices found 
by the Board rest exclusively upon the foundation of this 
finding. However, the unfair labor practice charges in 
this case were filed and served more than six months after 
August 10, 1954, and Section 10(b) of the Act provides 
‘‘That no complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the filing 
of the charge with the Board and the service of a copy 
thereof upon the person against whom such charge is made. 
...”? Itis the petitioners’ position, as it was that of the 
two dissenting members of the Board, that the complaint is 
‘tbased upon”’ the act of the Company in recognizing and 
contracting with the IAM on August 10, 1954, an ‘unfair 
labor practice occurring more than six months prior to 
the filing’’ and service of the charges; accordingly, Section 
10(b) operates to bar issuance of the complaint. 


The following statement summarizes the Board’s sub- 
sidiary and ultimate findings, and its supporting reasoning, 
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relevant to the question whether Section 10(b) bars issu- 
ance of the complaint. The statement also details the facts 
pertinent to the additional question whether, upon the as- 
sumption that the Board was empowered to find the unfair 
labor practices that it did, the Board’s order is valid and 
proper insofar as it requires petitioners to reimburse 
the employees for the union dues and initiation fees re- 
mitted by the Company to petitioners pursuant to the in- 
dividual check-off authorizations of each employee. 


I, THE BOARD’S SUBSIDIARY FINDINGS 


Among the plants operated by the Company in 1954 was 
one at Reading, Michigan (J.A. 1368)... Under date of 
July 17, 1954, an [AM representative, E. L. Schwartzmiller, 
wrote to the plant manager of the Company’s Reading plant 
that (J.A. 1886) : 


Please be advised that the International Association 
of Machinists represent a majority of the ‘‘ production 
and maintenance’’ employees of your company. 


This is to request a meeting at your earliest conven- 
ience to discuss the terms of a collective bargaining 
agreement. I will be available for such meeting any- 
time the week of July 26, 1954. Please advise me of 
the time, date and place you wish to meet. 


Upon receiving this letter, Leslie J. Westbrook, then 
plant manager of the Reading plant, consulted his attorney, 
Walter F. Probst (J.A. 1386-87). In a telephone conver- 
sation, Probst stated that he ‘‘would advise recognizing 
them because he had been doing business with them in other 


1In accordance with the prehearing conference stipulation, in their re- 
spective briefs, the parties will not refer to the page numbers of the 
joint appendix (which will be centered at the bottom of the page), but 
instead will refer to those numbers which are centered in bold face type 
in the body of the appendix and which also appear in brackets in the 
upper outside corner of each page. The bold face numbers refer to the 
pages of the certified record as shown in the index to that record. References 
to exhibits of the General Counsel, the Company and the unions will be 
referred to respectively as ‘‘G.C. Ex.’’, ‘‘Co. Ex.”, and ‘‘U. Ex.’’ 
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plants’’; he said that he had found in his dealings with the 
1AM that whenever a company had ‘‘contested,’’ the IAM 
had ‘‘won out’’; he observed that he had found the IAM 
‘‘fair to work with,’’ that they ‘‘could get along,’’ and that 
they ‘‘might as well go ahead and have the meeting with 
them’’; and he concluded that if they did not ‘‘go ahead 
and arrange for a meeting,’’ they would ‘‘get beaten in the 
end’’ (J.A. 1387). 


About a week after this telephone conversation, Probst, 
Westbrook, and R. W. Adams, vice-president of the Com- 
pany, met (J.A. 1387). They decided to recognize the IAM 
(tbid.). Tentative contract provisions were discussed 
among themselves (zbzd.). A meeting with LAM represen- 
tative Schwartzmiller was arranged for August 10 (J.A. 
1387-88). 


On August 10, Westbrook, accompanied by Probst and 
Gallucci (another Company attorney), met with Schwartz- 
miller (J.A. 1388). The meeting was devoted to negotiat- 


ing an agreement (ibid.). Except for wages and seniority, 
agreement was reached on basic terms (ibid.). As ex- 
pressed by Westbrook, ‘‘We had our proposal, Mr. 
Schwartzmiller had his. We argued back and forth, cutting 
out, putting in, until we arrived at an original contract... 
to be presented to the employees”’ (2bid.). 


Section 1, Article I, of this agreement provided, with re- 
spect to the Reading plant, that: ‘‘The Company recognizes 
the Union as the sole and exclusive bargaining agency for 
all employees within the bargaining unit consisting of the 
following: all present and future employees of the com- 
pany, excepting foremen, working foremen, office or clerical 
employees, professional employees, guards and all super- 
visors as defined in the Act’’ (J.A. 1380, 1358, n. 2). 
Agreement was also reached upon a union shop: ‘‘As a 
condition of employment, all employees covered by this 
agreement shall, forty-five (45) days after the date of 
execution of this agreement, or in the case of new em- 
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ployees forty-five (45) days after the date of hiring, 
become members of the Union, and remain members in 
good standing in the Union during the term of this agree- 
ment’’ (J.A. 1381). The agreement also covered the con- 
ventional subjects of a collective bargain including 
provisions pertaining to management functions, hours and 
overtime, paid holidays, reporting and call-in time, and 
a grievance and arbitration procedure (J.A. 1380 and 
n. 14, G.C. Ex. No. 3). The agreement provided for a 
two-year term from August 10, 1954 to August 10, 1956, 
with a provision for automatic renewal from year to year 
in the absence of timely notice to terminate, amend, or 
modify (J.A. 1381-82). This basic agreement was signed 
for the Company by vice-president Adams about August 12 
or 13 (J.A. 1388-89, 1412, 1419), and for the IAM by 
Schwartzmiller not later than August 17 (J.A. 1419). 


By August 17 an agreement on wages was also reached, 
signed, and incorporated into the basic agreement (J.A. 
1382-83). The wage rates were made effective as of 
August 10, and involved a five cents per hour wage increase 
for all employees, with a further five cents per hour in- 
erease in December 1954 (ibid.). The wage rates were to 
remain in effect until August 10, 1955, when ‘‘hourly 
wage rates only’’ could be reopened upon sixty-days prior 
written notice (zbid.). Finally, on September 2, 1954, 
accord was reached upon principles and procedures per- 
taining to seniority and these were incorporated into the 
basic agreement (zbzd.). 


About a year later, on August 30, 1955, a second agree- 
ment, for a three-year term from August 10, 1955 to 
August 10, 1958, was entered into between the Company 
and Local Lodge No. 1424 (J.A. 1422, G.C. Ex. 6), the 
Local Lodge having been founded prior to January 1950 
(J.A. 1399, n. 45). The unit of employees covered by this 
agreement included, in addition to the production and 
maintenance employees at the Reading plant, the pro- 
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duction and maintenance employees at a second plant at 
Hillsdale, Michigan, some twelve miles away (J.A. 1369, 
1374, 1423). The acquisition of the second plant at 
Hillsdale was necessitated by the Company’s outgrowth of 
available facilities at the Reading plant (J.A. 1423). 
Thus, at the time the second agreement was reached on 
August 30, 1955, the Reading plant, which it had originally 
been planned would operate with about 150 to 200 em- 
ployees, had expanded to 350 employees (ibid.). It was 
planned that the Hillsdale plant, which went into opera- 
tion two months after the second agreement was signed, 
would be manned, as it was, by the transfer of employees 
from the Reading plant (J.A. 1423-24). As the Board 
found, ‘‘the unit included in neither [the 1954 or 1955] 
agreement is challenged. In short, there is no conten- 
tion that the expansion of the unit in the 1954 agreement 
to include the same employee classifications at the recently 
opened Hillsdale plant, alone with those same classifica- 
tions at the Reading plant, makes the thus expanded unit 


in the 1955 agreement in any way inappropriate’’ (J.A. 
1374). 


The 1955 agreement drastically revised the provisions 
pertaining to seniority, particularly providing for the 
retention of seniority in both the Reading and the Hills- 
dale plants by all employees on the payroll as of August 30, 
1955 (J.A. 1422). Settling the question of the seniority 
of the Reading employees to be transferred to the Hills- 
dale plant, in advance of operations at the latter plant, 
was obviously advantageous to all (J.A. 1423-24). In 
addition, in contrast with the seven job classifications 
set out in the 1954 wage supplement, the wage supplement 
of the 1955 agreement contains eleven classifications, each 
with three sets of wage rates to be effective on August 10 
of 1955, 1956, and 1957 respectively (J.A. 1422). Thus, a 
tool and die operator, who before August 10, 1955, was 
rated at $2.05 per hour, received a fifteen cents increase 
as of August 10, 1955, a further eight cents increase as of 
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August 10, 1956, and an additional eight cents increase 
as of August 10, 1957 (Compare G.C. Ex. No. 3, pp. 17-18, 
with G.C. Ex. No. 6, p. 25). Finally, a detailed comparison 
of the two agreements shows the incorporation of quite a 
number of additional changes of the type which a year’s 
experience might well have indicated were desirable 
(J.A. 1422). 


On November 21, 1955, there were about 480 employees 
within the unit (J.A. 1423, n. 69). On August 30, 1955, 
the date the second agreement was made, there were about 
350 employees in the unit (J.A. 1423). On August 10, 195, 
the effective date of the first agreement, there were 148 
employees within the unit (J.A. 1412, 1394, n. 36). 
Section 1, Article II, of each agreement provided that, 
‘Upon receipt of a signed authorization of the employee 
involved, the Company shall deduct from the employees 
pay check the initiation fee and dues payable by him to 
the Union during the period provided for in said author- 


ization’’ (J.A. 1380, 1422). Of the 480 employees in the 
unit on November 21, 1955, exeept for 30 to 40 ‘‘proba- 


tionary’’ employees (those employed 60 days or less), all 


had authorized the Company to check off their dues 
(J.A. 1423, n. 69). Similarly, the 350 employees in the 
unit on August 30, 1955, had authorized dues check-offs 
(J.A. 1425). Indeed, no employee who had been with the 
Company 45 days or more had ever refused to have his 
dues checked off (J.A. 1423, n. 69). 


The unfair labor practice charges in this case were 
filed and served more than six months after the Company’s 
recognition of the IAM on August 10, 1954. On June 9, 
1955, Maryalice Mead, an individual, filed an unfair labor 
practice charge against the Company, which was served 
the next day (J.A. 1357-1358 and n. 2). The service of 
this charge on June 10, 1955, was ten months after the 
IAM’s recognition on August 10, 1954. The same 
individual filed an unfair labor practice charge against 
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the LAM and Local Lodge No. 1424 on August 5, 1999, 
which was served on August 8, 1955 (J.A. 1358 and n. 2). 
The service of this charge on August 8, 1955 was almost 
twelve months after the IAM’s recognition on August 10, 
1954. In each instance, therefore, the charges were filed 
well after the expiration of the six-month period running 
from the IAM’s recognition on August 10, 1954. Based 
on these charges, separate complaints were issued against 
the Company and the unions (J.A. 1357-1358). 


‘II, THE BOARD’S ULTIMATE FINDINGS AND SUPPORTING 
REASONING 


The Board found that the critical question on the merits, 
upon which the findings of unfair labor practices against 
the Company and the unions turn, pertains ‘‘to the [AM’s 
lack of majority with respect to the 1954 agreement”’ 
(J.A. 1411). The Board observed that ‘‘the crucial date 
with respect to majority is August 10, 1954, because on 
that date the Respondent Company, having recognized the 
IAM and bargained with it, agreed to the provisions of 
the basic contract which gave the JAM its union-security 
and checkoff benefits’? (J.A. 1412). The Board concluded 
that, of the 148 employees in the unit, ‘‘the IAM had not 
been designated by a majority of the employees in the 
appropriate unit at the Reading plant at any time prior 
to August 16, 1954”’ (J.A. 1418-1419).? 


' The Board observed that ‘‘the ultimate findings as to 
the 1955 agreement hinge upon findings as to majority 
and assistance with respect to the 1954 agreement’’ (J.A. 
1417, n. 63). In its view, ‘‘such adherence as the IAM 
secured, on and after that date [August 16, 1954], cannot 
contribute to establishing a valid and unassisted majority”’ 
(J.A. 1419). Based on the finding that the Company had 
assisted the IAM by recognizing it on August 10, 1904, 
when it did not have a majority, the Board concluded 
| 2While we do not agree, for the purpose of this review we do not dispute 
the substantiality of the evidence to support this finding. 
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‘that the 1955 agreement is subject to the same taint and 
infirmity as the 1954 agreement .. .’’ (J.A. 1424). 


Since the critical event—the Company’s act of recogniz- 
ing and contracting with the IAM on August 10, 1954, at 
a time when the IAM did not have a majority—occurred 
more than six months befcre the filing and service of the 
unfair labor practice charges, the applicability of Section 
10(b) of the Act was sharply raised. Section 10(b) of 
the Act provides ‘‘That no complaint shall issue based 
upon any unfair labor practice occurring more than six 
months prior to the filing of the charge with the Board 
and the service of a copy thereof upon the person against 
whom such charge is made... .’’ <A divided Board 
concluded, by a three to two vote, that issuance of the 
complaint was not barred by the running of the six-month 
period of limitations. In the majority’s view, Section 
10(b) merely precluded the Board from finding the 
execution of the 1954 agreement, and its continuance in 
effect for the period preceding six months from the filing 
of the charge, to be an unfair labor practice; it did not 
bar the Board from finding the continuance in effect of * 
the 1954 agreement for the period beginning six months 
preceding the filing of the charge, and the execution and 
continuance in effect of the 1955 agreement, to be an 
unfair labor practice (J.A. 1502-1506, 1424-1428). The 
dissenters were of the view—and the majority agreed as 
to this—that continuance in effect of the 1954 agreement, 
and execution and continuance in effect of the 1955 
agreement, could be found to be unfair labor practices 
only upon the basis of the [AM’s recognition on August 10, 
1954; that the six-month period of limitations had clearly 
run as to that event, precluding the Board from finding 
it to be an unfair labor practice; and that, sinee the 
events within the six-month period could be found to be 
unfair labor practices only on the basis of the barred 
event, Section 10(b) had eliminated the sole foundation 
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upon which any determination of an unfair labor practice 
could be predicated (J.A. 1518-1524).° 


Based on its interpretation of Section 10(b) of the Act, 
the Board majority dismissed the complaints ‘‘to the 
extent that they allege ‘entering into’ the 1954 agreement 
to be an unfair labor practice’’ (J.A. 1425). It concluded, 
however, based on the finding ‘‘that at the time the... . 
[Company and the IAM] executed the August 1954 
agreement the . . . Unions did not represent a majority 
of the employees covered by the agreement,’’ that the 
‘Company violated Section 8(a) (1), (2), and (3) and the 
; Unions 8(b) (1) (A) and (2) by maintaining in 
effect the 1954 agreement and by executing and main- 
taining in effect the 1955 agreement, both of which 
contained unlawful union security clauses’’ (J.A. 1507, 
1441-1442). These clauses were found to be unlawful, not 
because ‘‘illegal per se’’ (J.A. 1381), but solely because 
of the IAM’s lack of majority when the 1954 agreement 
was executed (J.A. 1503). 


The Board dismissed the allegations of the complaint 
against the Company that it had ‘‘sponsored and dominated 
the . . . Unions’’ (J.A. 1442). 


Ill. THE BOARD’S ORDER 


‘The Board’s order requires the Company to cease and 
desist from: (1) encouraging membership in Local Lodge 
No. 1424 and IAM, or any other labor organization, by 
entering into, maintaining or renewing any agreement 
conditioning employment on union membership, except as 
authorized by Section 8(a) (3) of the Act; (2) recognizing 
Local Lodge No. 1424 or IAM, or any successor to either 

3A concurring opinion, in addition to joining the rationale expressed in 
the majority opinion, stated a separate basis upon which to support the 
majority result (J.A, 1513-1517). The concurring member noted that his 
alternative ‘‘thinking ... is . .. fundamentally at variance with that of 
all my colleagues .. .’’ (J.A. 1514). Since it did not command the assent 
of! any other member, it will not be considered in this brief. 
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of them, as the collective bargaining representative of 
its employees unless and until certified by the Board; 
(3) performing or giving effect to the 1954 and 1955 
agreements, or to any modification, extension, supplement, 
or renewal thereof, or to any agreement with Local Lodge 
No. 1424 or IAM, unless and until the latter were certified 
by the Board; and (4) in any like or related manner 
abridging the employees’ exercise of their guaranteed 
rights (J.A. 1508-1509). Affirmatively, the Board’s order 
requires the Company to withdraw and withhold all 
recognition from Local Lodge No. 1424 and IAM, unless 
and until certified by the Board, and to post notices of 
compliance (J.A. 1509). 


The Board’s order against the unions requires them 
to cease and desist from causing or attempting to cause 
the Company to discriminate against employees by 
entering into, maintaining or renewing any agreement with 
the Company conditioning employment on union member- 
ship, except as authorized by Section 8(a)(3) of the Act; 


and in any like or related manner restraining or coercing 
the employees in the exercise of their guaranteed rights 
(J.A. 1510). The unions are also required to post notices 
of compliance (J.A. 1510-1511). 


Finally, the Board’s order requires that the Company and 
the unions ‘‘shall cease and desist from giving effect to 
any checkoff cards heretofore executed by the employees 
of the Respondent Company authorizing the deduction 
of initiation fees and/or periodic dues from their wages 
for remittance to the Respondent Unions, and they shall 
jointly and severally reimburse the employees and the 
former employees of the Respondent Company whose 
initiation fees and/or dues in the Respondent Unions have 
been checked off pursuant to any agreement between the 
Respondents for the amounts deducted from the employees’ 
earnings, beginning with the applicable 6-month period”’ 
(J.A. 1511-1512). 














STATEMENT OF POINTS 


1. The six-month period of limitations of Section 10(b) 
of the Act bars the issuance of the complaint. 

9 The reimbursement order of the Board is an abuse 
of its discretionary power. 


SUMMARY OF ARGUMENT 
I 


1. The plain meaning of the six-mynth period of 
limitations bars the issuance of the complaint. The whole 
foundation of the complaint rests upon the alleged unfair 
labor practice of recognizing and contracting with the 
IAM on August 10, 1954. The complaint is ‘‘based upon’’ 
that unfair labor practice. It is an unfair labor practice 
‘‘ogourring more than six months’’ before the filing and 
service of the charge. And by its plain terms Section 
10(b) provides that ‘‘no complaint shall issue based upon 
any unfair labor practice occurring more than six months 


prior to the filing’’ and service of the charge. 


2: The purpose of Section 10(b) confirms its plain 
meaning. Concerned that ‘‘people were being brought 
to book upon stale charges,”’ Congress enacted the 
‘rather brief limitation period . . . to shorten up the 
time in which respondents could be called to answer 
charges of unfair labor practice.’ N .L.R.B. v. Pennwoven, 
Inc., 194 F.2d 521, 524 (C.A. 3). In this case, although 
the critical unfair labor practice was the inception of 
the relationship between the IAM and the Company on 
August 10, 1954, no charge was filed until ten months later. 
Having waited four months too long, the action was 
forever barred. 


This fits precisely the purpose of Congress to obviate 
the evil of delayed litigation ‘‘after records have been 
destroyed, witnesses have gone elsewhere, and recollections 
of the events in question have become dim and confused.’’ 
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H. Rep. No. 510, 80th Cong., Ist Sess., 40, in 1 Leg. Hist. 
331. If, as here, despite the total dependence of the 
complaint on the unfair labor practice which occurred on 
August 10, 1954, the Board may nevertheless proceed on 
the basis of a charge filed ten months later, why not twenty 
months, thirty months, or forty months later, with its 
correspondingly greater risk of destroyed records, 
strayed witnesses, and dimmed recollections? 


Issuance of the complaint also offends the stabilizing 
objective which is fundamental to the principle of repose. 
If the period of limitations has not run in this ease, it 
never can. A bargaining relationship, defective only 
because of a misstep in its origin, would be perpetually 
vulnerable. No limitation would be applicable to it. This 
manifestly defeats the purpose of limitations to quict a 
controversy not the subject of a timely charge. It is 
particularly hurtful in that it removes the possibility of 
repose in the vital area of maintenance of the stability of 
an established bargaining relationship. 


3. In this case, but for the barred unfair labor practice 
of August 10, 1954, no event within the allowable six-month 
period could be found to be a violation. The precedents 
establish that a benign event within the allowable six- 
month period cannot be converted into an unfair labor 
practice in reliance upon a barred violation which 
occurred before then. 


4. To support its conclusion that Section 10(b) does 
not operate as a bar, the Board majority states that, as 
a statute of limitations and not a rule of evidence, 
Section 10(b) ‘‘does not bar the receipt of evidence, ante- 
dating the critical period, which may be relevant in 
determining whether conduct within the 6 months period 
was unlawful’? (J.A. 1504); and that such permissible 
antedating evidence, which shows that the IAM did not 
have a majority on August 10, 1954, supports the violations 
found within the allowable period. The Board majority 
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ignores the vital and settled qualification upon the receipt 
of evidence of unfair labor practices antedating the six- 
month period. Such evidence is ‘‘admissible only as 
background for interpretation or clarification’’ (Green- 
ville Cotton Oil Co., 92 NLRB 1033, 1034, n. 6, affirmed, 
197 F.2d 451 (C.A. 5)); it may not be given ‘‘independent 
and controlling weight’? (Universal Oil Products Co., 
108 NLRB 68, 69-70). In this ease, the Board majority 
gave more than ‘‘independent and controlling weight’’ 
to the barred unfair labor practice of August 10, 1954, it 
gave it exclusive significance. And the Board majority 
thereby necessarily ends with the conclusion that Section 
10(b) is not only not a rule of evidence, it is not a statute 
of limitations either. 


Equally without merit is the companion argument of 
the Board majority. Beginning with the proper premise 
that Section 10(b) does not operate as a bar to issuance 
of a complaint based on continuance in effect of an agree- 


ment invalid on its face but executed more than six months 
before the filing of the charge, the majority marches to 
the grossly erroneous conclusion that the same is true of 
an agreement valid on its face and in which illegality can 
be established solely upon reliance on an unfair labor 
practice attending its execution which antedated the 
charge by more than six months. 


The distinction between the two situations is obvious 
and decisive. With an agreement invalid on its face, no 
evidence but the agreement is needed to establish the 
violation of maintaining an unlawful arrangement in effect. 
No proof of events antedating the allowable six-month 
period is requisite; no question arises of reliance upon a 
barred unfair labor practice to establish the violation. In 
this context the concept of continuing violation is relevant 
only in refutation of the defense that because the arrange- 
ment was inaugurated more than six months before the 
charge was filed and served its current maintenance in 
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effect is immune. To that argument the simple and direct 
answer is that the illegality, patent on the face of the 
agreement and requiring no proof of anteecdent events, 
did not cease with its inception but continued to date. 


Not so with an agreement valid on its face. It is not 
possible to say of such an agreement that on its face its 
maintenance in effect is a continuing violation. Only 
proof of illegality in its inception would furnish the 
predicate for a statement that it is illegal in its con- 
tinuanee. And it is precisely this showing that Section 
10(b) operates to preclude when establishment of 
illegality in inception depends upon proof of an unfair 
labor practice antedating the filing and service of the 
charge by more than six months. That is this ease. 


5. Final and striking confirmation of petitioners’ posi- 
tion is found in the limitations riders to the Board’s 
Appropriation Acts which preexisted the adoption of the 
limitations provision of Section 10(b) and were dis- 


continued in the Appropriation Acts enacted after its 
effective date. These riders to the Board’s Appropriation 
Acts prohibited the Board from using its funds to 
prosecute a complaint ‘‘arising over an agreement”’ where 
the agreement ‘‘has been in existence for three months or 
longer’? with no charge filed (infra, p, 42). Under these 
riders the relevant event from which the limitations period 
began to run was the inception of the agreement and 
failure to file a charge within the allowable period barred 
a complaint over that agreement if valid on its face. 


Thus, when Congress enacted Section 10(b), the question 
of applying limitations to agreements allegedly unlawful 
at inception but not on their face was not res nova. 
On the contrary, the question had been the subject of 
detailed legislative debate and administrative interpreta- 
tion and application in connection with the limitations 
riders. These left no doubt that, once the period of 
limitations had run without a charge being filed, the 
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agreement was thereafter immune from impeachment. 
This construction indeed was compelled by the plain 
meaning of the riders and the stabilizing objective that 
was sought. With the enactment of Section 10(b), as 
the Senate Report observed, the limitations riders 
‘‘would no longer be necessary. . . .’’ S. Rep. No. 108, 
80th Cong., Ist Sess., 26, in 1 Leg. Hist. 432. Obviously 
Congress intended to incorporate into Section 10(b), in 
its application to agreements valid on their face but 
allegedly invalid in inception, the same concept of limita- 
tions that prevailed under the riders. Otherwise, it would 
not only be untrue that the riders ‘‘would no longer be 
necessary.’’ It would also mean that, at the same time 
that Congress was enacting a limitations principle 
generally, it was eliminating its already existing 
applicability to agreements. This is too incongruous an 
interpretation to adopt. As under the limitations riders, 
so under Section 10(b), the relevant event from which 
the limitations period begins to run is the inception of 
the agreement, and failure to file a charge within that 
period immunizes the agreement from any attack upon 
its validity based upon alleged illegality in its inception. 
To say, as the Board majority would have it, that an 
agreement, valid on its face but aliegedly invalid in 
inception, is a continuing wrong every day of its existence, 
is the same as saying that limitations never run as 
to it. That is an untenable interpretation of Section 10(b) 
without regard to the limitations riders. It is an impossible 
interpretation in the light of the limitations riders. 


II 


The Board abused its discretionary power insofar as 
its order requires petitioners to reimburse the employees 
for the union dues and initiation fees remitted by the 
Company to petitioners pursuant to the individual check- 
off authorizations of each employee. 
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1. The basic premise of this part of the Board’s order 
is that dues and fees were involuntarily paid under the 
sanction of the union security agreement, and that since 
the involuntarism was rooted in an invalid agreement 
reimbursement is justified. The premise is fundamentally 
false. 


When the 1947 amendments to the Act were adopted, 
the proviso to Section 8(a) (3) was amended to provide 
that a union security agreement could only be valid ‘‘if, 
following the most recent election held as provided in 
section 9(e) the Board shall have certified that at least 
a majority of the employees eligible to vote in such 
election have voted to authorize such labor organization 
to make such an agreement....’’ This requirement was 
repealed on October 21, 1951 (Public Law 189, 82d Cong., 
1st Sess.), it having proved ‘‘burdensome and _ un- 
necessary.’’ N.L.R.B. v. Gaynor News Co., 197 F.2d 719, 
724 (C.A. 2), affirmed, 347 U.S. 17. The union shop 
authorization polls conducted by the Board overwhelm- 
ingly demonstrated that employees voluntarily favor the 
adoption of union security agreements. They forever 
put the quietus to the notion that such agreements 
merely constitute a device to constrain the payment of 
dues and fees by an unwilling majority. These agree- 
ments operate compulsively only as to that small group 
known as ‘‘ ‘free riders,’ i.e., employees who receive the 
benefits of union representation but are unwilling to 
contribute_their share of financial support to such union. 

. .” Radio Officers’ Union v. N.L.R.B., 347 U.S. 17, 41° 
Such agreements are the means by which a majority of 
the employees can require a negligible minority to pay 
their own way. 


There is no reason to suppose that the sentiment was 
different in the present case. While the 1951 amendment 
repealed the requirement of a prior election to validate a 
union security agreement, it substituted in its stead the 
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stipulation that a union security agreement may neither 
be executed nor enforced if ‘‘following an election held 
as provided in section 9(e) within one year preceding the 
effective date of such agreement, the Board shall have 
certified that at least a majority of the employees eligible 
to, vote in such election have voted to rescind the 
authority of such labor organization to make such an 
agreement’’ (Section 8(a) (3) proviso). Thus the em- 
ployees have it within their power to divest an agreement 
of its union security provision. No deauthorization 
petition was ever filed in this case, although it could 
have been at any time (Andor Co., Inc., 119 NLRB No. 
120, 41 LRRM 1184), the only requirement for the conduct 
of an election being that the petition be supported ‘by 
30 per centum of the employees in a bargaining unit 
covered by an agreement’? containing a union security 
clause (Sec. 9(e) (1)). No basis exists, therefore, for 
the Board’s assumption that the employees were the in- 
voluntary victims of a union security agreement con- 


straining their unwilling payment of dues and fees. 


Finally, the Board premises the invalidity of the union 
security agreement upon the single circumstance that less 
than half of 148 employees designated the IAM to repre- 
sent them on August 10, 1954. Yet there were 350 em- 
ployees in the unit about a year later, more than doubling 
the initial complement; and there were 480 employees in 
the unit on November 21, 1955, more than tripline the 
initial complement (supra, p. 7). Thus most of the 
employees were newly added after the original execution 
of the 1954 agreement. When they arrived on the scene 
they found nothing but the conventional manifestations 
of a typical bargaining relationship. There is no reason 
to suppose that they did not willingly embrace what was 
found, as is true in thousands of plants throughout the 
United States. 
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2. Not only is the Board’s premise that the fees and 
dues were involuntarily paid without substantial basis, 
but the Board ignores other cogent considerations. The 
1954 and 1955 agreements provided substantial benefits 
for the employees. The negotiation of an agreement costs 
money, as does its administration. Dues and fees go 
towards defraying the cost. They do not repose in 
depositories. It may safely be assumed that much of the 
fees and dues collected in this case have been expended 
to pay for services. To require the reimbursement of dues 
and fees at this late date does not simply mean that the 
employees will have received the benefits of union repre- 
sentation without contributing to their cost. The moneys 
for reimbursement must come from somewhere, and 
insofar as the unions are concerned, it must come from 
the dues and fees paid by other employees in other 
plants. What reimbursement comes down to, therefore, 
is that the employees in this case will have the benefits 
they secured from union representation paid for by the 


employees in other plants. We find it difficult to believe 
that this serves to effectuate any policy of the Act. 


3. The lack of substantial warrant for the Board’s order 
is also shown by the fact that it is only the fees and dues 
checked-off pursuant to the employee’s individual author- 
ization which is to be reimbursed. If, as we must infer 
from the Board’s order, it is the check-off authorization 
which is critical, it is plain that that authorization is the 
individual voluntary act of each employee. Nothing 
compels the check-off authorization; it serves the em- 
ployee’s convenience as well as the union’s. Thus in 
requiring reimbursement of checked-off fees and dues, 
the Board’s order identifies as critical the very act which 
indisputably flows from the employee’s individual 
authorization. 


4. Without doubt the Board will rely upon the Supreme 
Court’s decision in Virginia Electric and Power Co. v. 














N.L.R.B., 319 US. 533. But all that case decided was 
that a reimbursement order was within the Board’s power 
and that the exercise of the power was within the Board’s 
discretion in the particular circumstances of that case. 
In this case we challenge the Board’s exercise of its 
power, not its existence, and the circumstances of 
Virgmia Electric are so different from those in this case 
as to furnish no fair support for the result reached here. 
For the ruling factor in Virginia Electric is that the con- 
tracting union was company-dominated. In this case, on 
the contrary, the Board expressly found that the unions 
were not sponsored or dominated by the Company (supra, 
p. 10). And there are no substituting circumstances which 
the Board has convincingly appraised or which exist. to 
support the reimbursement order here. 


ARGUMENT 


I, THE SIX-MONTH PERIOD OF LIMITATIONS CONTAINED IN 
SECTION 10(b) OF THE ACT BARS ISSUANCE OF THE 
COMPLAINT 


A. Issuance of the Complaint Is Barred by the Plain Meaning 
of the Six-Month Period of Limitations. 


land 


Section 7 of the Act provides that, except as affected 
by an agreement requiring membership in a labor organ- 
ization as a condition of employment as authorized in 
Section 8(a) (3), ‘‘Employees shall have the right to 
self-organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives of 
their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities. . . .’’ To 
implement these rights, it is made an unfair labor practice 
for an employer ‘‘to interfere with, restrain, or coerce 
employees in the exercise’? of them (Section 8(a) (1)); 
to ‘‘contribute . . . support’? to a labor organization 
(Section 8(a) (2)); and ‘‘to encourage or discourage 
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membership in any labor organization’’ by discrimination 
in employment (Section 8(a) (3)). The prohibition 
against encouragement of union membership is subject to 
the important qualification expressed in the proviso to 
Section 8(a) (3) authorizing union security agreements. 
In presently relevant part the proviso reads that: 


nothing in this Act . . . shall preclude an 
employer from making an agreement with a labor 
organization (not established, maintained, or assisted 
by any action defined in section 8(a) of this Act as 
an unfair labor practice) to require as a condition of 
employment membership therein . . . if such labor 
organization is the representative of the employees 
as provided in section 9(a), in the appropriate 
collective-bargaining unit covered by such agreement 
when made . . . (Emphasis supplied). 


As to a labor organization or its agents, it is an unfair 
labor practice for them ‘‘to restrain or coerce . . . em- 
ployees in the exercise of the rights guaranteed in section 


7’’ (Section 8(b) (1) (A)), and ‘‘to cause or attempt to 
cause an employer to discriminate against an employee in 
violation of subsection (a) (3)’’ (Section 8(b) (2)). 


A bare majority of the Board found that the Company 
violated Section 8(a) (1), (2) and (3) of the Act, and the 
unions Section 8(b) (1) (A) and (2). This multiplicity 
of violations rests exclusively upon a single central unfair 
labor practice finding. That finding is that the Company 
extended exclusive recognition to and contracted with the 
IAM on August 10, 1954, at a time when the IAM did 
not represent a majority of the employees within the 
appropriate unit (supra, p. 8). For an employer to 
recognize and contract with a union as the exclusive 
representative when it does not have a majority is a 
violation of Section 8(a) (1) and (2). Where the agree 
ment also contains a union security provision condition- 
ing employment on union membership, an employer 
additionally violates Section 8(a) (3), and a union violates 
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Section 8(b) (1) (A) and (2), for the union is not the 
majority representative of the employees ‘‘covered by 
such agreement when made’’ as required by the proviso 
to Section 8(a) (3). But regardless of the number of the 
sections of the statute which the conduct may implicate, 
the critical finding in this case, without which no unfair 
labor practice exists, is that the LAM did not have a 
majority on August 10, 1954. 


August 10, 1954 preceded by ten months the earliest 
unfair labor practice charge filed and served in this case 
(supra, p. 7). As the two dissenting members of the 
Board stated, the six-month period of limitations contained 
in Section 10(b) of the Act is by its plain terms an 
absolute bar to this proceeding. It provides in relevant 
part that: 


. no complaint shall issue based upon any unfair 
labor practice occurring more than six months prior 
to the filing of the charge with the Board and the 
service of a copy thereof upon the person against whom 
such charge Is made. ... 


The whole foundation of the complaint rests upon the 
alleged unfair labor practice of recognizing and contract- 
ing with the IAM on August 10, 1954. The complaint is 
‘‘based upon’’ that unfair labor practice. It is an unfair 
labor practice ‘‘occurring more than six months’’ before 
the filing and service of the charge. And by its plain 
terms Section 10(b) provides that ‘‘no complaint shall 
issue based upon any unfair labor practice occurring more 
than six months prior to the filing’’ and service of the 
charge. 


The total dependence of the complaint upon the barred 
unfair labor practice is sharply shown by considering 
what the findings disclose concerning the events within 
the allowable six-month period preceding the earliest 
unfair labor practice charge. All that the findings estab- 
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lish are (1) the existence and administration of a con- 
ventional collective bargaining agreement containing an 
orthodox union security provision; and (2) the negotia- 
tion, execution, and administration of a successor agree- 
ment, providing for substantial wage increases, adjusting 
numerous provisions of the predecessor agreement in the 
light of a year’s experience under it, and settling the 
seniority problems raised by the anticipated operation of 
a second plant (supra, pp. 4-7). 


Nothing in these typical manifestations of a labor- 
management collective bargaining relationship remotely 
resembles an unfair labor practice. ‘‘Certainly mere 
recognition and bargaining are not illegal in themselves.”’ 
Armco Drainage & Metal Products, Inc., 106 NLRB 7235, 
730, enforeed as modified, 220 F.2d 573 (C.A. 6), cert. 
denied, 350 U.S. 838. Furthermore, ‘‘If any presumption 
is to be indulged in where a formal collective bargaining 
agreement has been entered into, it is the ordinary pre- 
sumption of legality. Nothing in the act and no authority 
or rule of law is called to our attention which requires 
us to presume that aJl union or closed shop provisions are 
prima facie illegal. . . .’’ Levinsohn Corp. v. Joint Board, 
229 N.Y. 454, 87 N.E. 2d 510, 514.4 As the Board has 
repeatedly held in construing collective bargaining agree- 
ments, an argument is untenable which ‘‘presumes 
illegality’’, for ‘‘the proper presumption is one of 
legality.”” Humboldt Lumber Handlers Inc., 108 NLRB 
393, 395; New Orleans Laundry, Inc., 100 NLRB 966, 968. 
The vigor of the policy underlying the presumption of 
validity of an existing agreement is strikingly illustrated 
in the Board’s conduct of representation proceedings. 
When a representation petition is filed, looking towards a 
redetermination of the bargaining representative, the 


4Of course, by virtue of the absolute outlawry of the closed shop by the 
1947 amendments to the proviso to Section 8(a) (3) of the Act, the state- 
ment is subject to qualification if its reference to closed shop provisions is 
meant in a technically precise sense. 

















24 


Board will ordinarily not entertain that petition if there 
is an existing collective bargaining agreement the term 
of which does not approach expiration. General Motors 
Corp., 102 NLRB 1140, 1142-1143; N.L.R.B. v. Geraldine 
Novelty Co., 173 F.2d 14, 16-17 (C.A. 2). In giving effect 
to the agreement as a bar, the Board refuses to inquire 
into the question whether the contracting union repre- 
sented a majority of the employees when the agreement 
was executed. ‘‘With respect to the allegation that the 
Intervenor did not, on the date the contract was executed, 
represent a majority of the employees in the unit, it is 
the practice of the Board in representation cases, at 
least so far as the question of a bar to a proceeding is 
concerned, to presume the legality of a collective agree- 
ment and to refuse to admit evidence on the question 
whether at the time the contract was executed a majority 
of the employees covered by such contract had designated 
the contracting union as their bargaining representative. 
The regularity and legality of the 1949 contract, insofar 


as the majority representation question is concerned, 
must be presumed for the purpose of this proceeding.”’ 
Irving Feller, 90 NLRB No. 133, 26 LRRM 1284 (un- 
reported) ; Electro Metallurgical Co., 72 NLRB 1396, 1399. 


It is erystal clear, accordingly, that the events within 
the allowable six-month period are wholly benign; indeed, 
they are clothed with the strong presumption favoring 
the validity of an established relationship. Only by im- 
porting into these events the barred unfair labor practice 
of August 10, 1954—upon which limitations had already 
run by four months—can sinister significance be given to 
them. But Section 10(b) ‘‘extinguishes liability for those 
unfair labor practices which were committed more than 
6 months prior to the filing and service of the charge 
initiating the case. . . .’’ Cathey Lumber Co., 86 NLRB 
157, 162, enforced, 185 F.2d 1021 (C.A. 5), set aside on 
other grounds, 189 F.2d 428 (C.A. 5). Nothing in Section 





29 


10(b) permits revival of that extinct liability. On the 
contrary Section 10(b) prohibits issuance of a complaint 
‘‘hbased upon’’ it. The complaint in this case is based upon 
nothing but it. 


B. The Plain Meaning of the Six-Month Period of Limitations 
Is Confirmed by Its Purpose. 


The purpose of Section 10(b) confirms its plain mean- 
ing. The limitations provision was newly enacted in 1947. 
The House bill, as reported® and passed,® in addition to 
providing for a six-month limitation for the filing and 
service of a charge after the event, also provided a further 
six-month limitation upon the issuance of the complaint 
after the charge was filed. The Senate bill, as reported? 
and passed,® contained only the first limitation. The con- 
ference agreed to accept the Senate version, omitting the 
time limitation upon issuance of the complaint after the 
charge was filed, the thought being that delay in the 
issuance of the complaint would be obviated by ‘‘the 


increased membership of the Board and other changes 


in the administrative provisions of the act. Pd 


H. Conf. Rep. No. 510, 80th Cong., lst Sess., 53, in 1 Leg. 
Hist. 557; N.L.R.B. v. Pennwoven, Inc., 194 F.2d 521, 525, 
n. 2 (C.A. 3). Even so, enactment of limitations had been 
severly criticized and sharply opposed, fear having been 
expressed that it would permit unfair labor practices to 
co unredressed, particularly in that six months was ‘‘the 


5 H.R. 3020, 80th Cong., 1st Sess., April 11, 1947, See. 10(b), in 1 Leg. 
Hist. 66-67. ‘‘Leg. Hist.’’ refers to the two-volume edition of ‘‘ Legislative 
History of the Labor Management Relations Act, 1947,’’ U.S. Gov’t. 
Print. Off, 1948, 


6 H.R. 3020, 80th Cong., 1st Sess., April 18, 1947, See. 10(b), in 1 Leg. 
Hist. 193-194. 


7S. 1126, 80th Cong., 1st Sess., Section 10(b), April 17, 1947, in 1 Lag. 
Hist. 124. 


8 H.R. 3020, 80th Cong., 1st Sess., Sec. 10(b), May 13, 1947, in 1 Leg. 


Hist. 252. 
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9? 


shortest statute of limitations known to the law. 
S. Min. Rep. No. 105, 80th Cong., 1st Sess., 5, 37; H. 
Min. Rep. No. 245, 80th Cong., Ist Sess., 90; 93 Cong. Ree. 
3323, 4030; respectively in 1 Leg. Hist. 467, 499, 381, 2 
Leg. Hist. 998, 1037. But the view prevailed that ‘‘There 
must be a limitation as to time,’’ and that ‘‘within 6 
months the complainant against an unfair labor practice 
should be able to bring it to the attention of the National 
Labor Relations Board.’’ 93 Cong. Rec. 4283, in 2 Leg. 
Hist. 1149. And so, concerned that ‘‘people were being 
brought to book upon stale charges,’’ Congress enacted 
the ‘‘rather brief limitation period . . . to shorten up 
the time in which respondents could be called to answer 
charges of unfair labor practice.’? N.U.R.B. v. Pennwoven, 
Inc., 194 F.2d 521, 524 (C.A. 3). 


This judgment is exclusively within the competence of 
Congress. In this case, the critical unfair labor practice 
was the inception of the relationship between the JAM 
and the Company on August 10, 1954. But no charge was 
filed until ten months later. It could have been filed as 
easily within the prescribed six months of the event. 
Having waited four months too long, the action was for- 
ever barred. This is what it means to have a statute of 
limitations. 


And this fits precisely the purpose of Congress in enact- 
ing Section 10(b). It sought to obviate the evil of delayed 
litigation ‘‘after records have been destroyed, witnesses 
have gone elsewhere, and recollections of the events in 
question have become dim and confused.’’ H. Rep. No. 510, 
80th Cong., 1st Sess., 40, in 1 Leg. Hist. 331. In this case 
this mischief was already manifest. As the trial examiner 
observed (J.A. 1376-1377) : 


It is evident that with many witnesses testifying as 
to numerous different matters, it would protract this 
Report greatly to summarize all of the testimony, or 
to spell out fully the confusion and inconsistencies 
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therein, much of which is not too surprising, in view 
of the fact that, with respect to the events of August 
1954, there had been a lapse of almost 15 months 
before testimony was given in November 1955. 
(Emphasis supplied.) 


And if, as here, despite the total dependence of the com- 
plaint on the alleged unfair labor practice which occurred 
on August 10, 1954, the Board may nevertheless proceed 
on the basis of a charge filed ten months later, why not 
twenty months, thirty months, or forty months later, with 
its correspondingly greater risk of destroyed records, 
strayed witnesses, and dimmed recollections? To prevent 
this, Congress drew the line at six months. Either that 
line is to be respected or there is no line. 


To disregard the line not only disserves the pragmatic 
purpose of protecting a respondent against the bringing 
of a charge after ‘‘evidence has been lost, memories have 
faded, and witnesses have disappeared.’’® It also offends 
the more fundamental policy which underlies every statute 
of limitations. A person against whom a wrong is alleged 
ought not to be forever under the anxiety of potential 
litigation ; conversely a person who cherishes a right ought 
to be diligent to enforce it. ‘‘Prescription and limitation 
are based on one of the deepest principles of human 
nature, the working of association with what one actually 
enjoys for a long time, whatever one’s defect of title 
may be, and of dissociation from that of which one is 
deprived, whatever may be one’s rights. The mind like 
any other organum gradually shapes itself to what 
surrounds it, and resents disturbance in the form which 
its life has assumed. In eases like the present, when the 
period of limitations is short, no doubt other but also 
important elements are predominant—the desirableness 
for business reasons of getting a quasi public transaction 


9 Order of R.R. Telegraphers v, Railway Express Agency, Inc., 321 U.S. 
342, 349. 
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finished—but whatever the details, the principle involved 
is as worthy of respect as any known to the law.’’ Mr. 
Justice Holmes in Dunbar v. Providence and Boston R.R. 
Co., 181 Mass. 383, 385.?° 


The principle of repose has special appeal in labor 
relations. Maintenance of the stability of an established 
bargaining relationship is as important a value as any 
in the industrial world. In this case, whatever defect 
there may have been in its inception, the findings estab- 
lish that the relationship between the Company and the 
unions is viable and going, productive of many benefits 
for the employees and responsive to the needs of the 
plant community. Yet, despite two agreements and the 
ereation of an industrial way of life, the Board’s order 
would uproot this relationship almost wholly. And, on 
the theory of the Board majority, the agency would be 
empowered to work the same disruption after five agree- 
ments or more, simply because of a defect in the initial 
inception of the relationship, even though a charge was 
not filed within six months of its origin. 


The result is at war with the principle of repose—the 
stability it is designed to foster if a charge is not timely 
filed and served within the allowable six-month period. 
If the period of limitations has not run in this case, it 
never can. A bargaining relationship, defective only 
because of a misstep in its origin, would be perpetually 
vulnerable. No limitation would be applicable to it. There 
‘never could be an end to the controversy because in the 
Board’s view the wrong was a continuing tort.’’ L. Hand, 


10See also, Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 477: 
‘<[T]}he foundation of the acquisition of rights by lapse of time is to be 
looked for in the position of the person who gains them, not in that of 
the loser. ... <A thing which you have enjoyed and used as your own for 
a long time, whether property or an opinion, takes root in your being and 
cannot be torn away without your resenting the act and trying to defend 
yourself, however you came by it. The law can ask no better justification 
than the deepest instincts of man.’’ 
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J., concurring in N.L.R.B. v. Childs Co., 195 F.2d 617, 
621 (C.A. 2). ‘*‘To adopt the Board’s theory of the con- 
tinuing violation is not in accordance with what we 
believe the intent of the Congress was in establishing the 
six-months limitation period.’”’ N.L.R.B. v. Pennwoven, 
Inc., 194 F.2d 521, 526 (C.A. 3). The ‘‘ease will never be 
closed until it is finally litigated’”’ (7d. at 525); yet to fail 
to quiet the controversy ‘‘would not conduce to that in- 
dustrial peace which it is the overall purpose of the Act 
to seeure.’’ L. Hand, J., supra, at 621-622. 


C. The Precedents Establish That an Event Within the Allow- 
able Six-Month Period Cannot be Converted Into an 
Unfair Labor Practice In Reliance Upon an Unfair Labor 
Practice Which Preceded the Six-Month Period. 


As we have said, but for the barred unfair labor practice 
of August 10, 1954, no event within the allowable six- 
month period could be found to be a violation. The 
precedents establish that a benign event within the allow- 


able six-month period cannot be converted into an unfair 
labor practice in reliance upon a barred violation which 
occurred before then. 


1. An employer denied the application for reinstatement 
made by strikers who had been permanently replaced 
during the strike. The denial was proper if the strike was 
economic in nature; it was improper if the strike was 
eaused or prolonged by unfair labor practices." Whether 
it was an economic or an unfair labor practice strike 
depended upon whether it was caused by an unlawful 
refusal to bargain. But the alleged refusal to bargain 


11‘‘Tt ig settled law that where the strike is an economic one the employer 
ean replace the striking employees with others in an effort to carry on 
the business and is not required to discharge those hired to fill the places 
of strikers upon the election of the latter to resume empleyment. * * * How- 
ever, if the strike is caused by an unfair labor practice, the striking em- 
ployees are entitled to reinstatement upon the termination of the strike.’’ 
N.L.R.B. v. Wooster Division of Borg-Warner Corp., 236 F. 2d 898, 906 
(C.A. 6), cert. granted on other questions, 353 U.S. 907. 
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preceding the strike occurred more than six months before 
the filing and service of the charge. The Board dismissed 
the complaint alleging the discriminatory refusal to re- 
instate the strikers because it was based upon an unfair 
labor practice which antedated the charge by more than 
six, months. Greenville Cotton Oil Co., 92 NLRB 1033. 
The Board explained that (id. at 1034-1035) : 


Only if . . . [the strikers] can show that their strike 
was caused or prolonged by unfair labor practices are 
they entitled to preferred treatment. 


But it is Just such a showing which the proviso to 
Section 10(b) expressly prohibits, for any finding of 
an unfair labor practice strike here would neces- 
sarily be ‘‘based upon’? unfair labor practices 
occurring more than 6 months prior to the charge. 
Because the proviso thus precludes finding an unfair 
labor practice strike and the consequent dis- 
criminatory refusal to reinstate the strikers, we must 
dismiss this allegation of the complaint. 


The Court of Appeals for the Fifth Circuit affirmed, 
stating that ‘‘we agree with the Board that what the 
union is in effect seeking to do is to use the happenings 
after June 18th, as mere connective incidents wherewith 
to bridge the fatal gap in time between the happenings 
really relied on as unfair labor practices and the six 
months’ bar, hoping thereby to cross over the six months’ 
barrier which would otherwise preclude the charge.’’ 
American Federation of Grain Millers v. N.L.R.B., 197 
F.2d 451, 454 (C.A. 5). 


So in this case, ‘‘the happenings really relied on as 
unfair labor practices’’ occurred on August 10, 1954, more 
than six months before the filing and service of the 
charges; Section 10(b) operates as a ‘“‘barrier’’ to their 
importation into the allowable six-month period in order 
to alter the legal significance of events within the period. 


2. An employer allegedly formed, supported, and 
dominated a labor organization. But the evidence to 
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establish the allegation antedated the filing and service 
of the charge by more than six months. Section 10(b) 
of the Act operates, the Board holds, to preclude a finding 
of formation, support, and domination of the organization 
by the employer. Universal Oil Products Co., 108 NLRB 
68; Armco Drainage & Metal Products, Inc., 106 NLRB 
725, 730-731, enforced as modified, 220 F.2d 573 (C.A. 6), 
cert. denied, 350 U.S. 838; Tennessee Knitting Mills, 88 
NLRB 1103, 1104-1105. This is so despite the fact that 
the organization continues to exist and function within 
the allowable six-month period. The taint in its origin 
nevertheless cannot be reached, because it is an unfair 
labor practice antedating the period. 


The instant case occupies an a fortiori position. 
While the relationship between the Company and the 
unions continues to exist and function within the allow- 
able six-month period, the only blemish relates to an 
alleged defect in the inception of the relationship ante- 
dating the period. And the unions here, as the Board 
found, were not sponsored or dominated by the Com- 
pany (supra, p. 10). Ifa complaint cannot be based upon 
the alleged dominated origin of a labor organization once 
the six months has run, how much less can a complaint 
be based upon the alleged defective inception of a relation- 
ship with an unsponsored and undominated labor 
organization. 


3. These two situations are representative of a host of 
others in which it has been held that the six-month period 
of limitations operates as a bar: the alleged discriminatory 
refusal to grant a wage increase to employees within the 
allowable period based exclusively upon evidence of dis- 
crimination antedating the period (News Printing Co., 
Inc., 116 NLRB 210); the alleged discriminatory layoff 
of an employee within the allowable period based ex- 
elusively upon evidence of a discriminatory reduction in 
his seniority antedating the period (Bowen Products, Inc., 
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113 NLRB 731); and the alleged discriminatory denial 
of an application for full reinstatement within the allow- 
able period based exclusively upon the employee’s dis- 
criminatory discharge antedating the period (N.L.R.B. 
v. Pennwoven, Inc., 194 F.2d 521 (C.A. 3); N.L.R.B. v. 
Childs Co., 195 F.2d 617 (C.A. 2)). In all these cases, 
as in this case, unobjectionable conduct within the period 
was sought to be converted into an unfair labor practice 
in reliance upon objectionable conduct antedating the 
period. There, as here, Section 10(b) operates as a bar. 


D. The Theory of the Board Majority Is Based Upon a Mis- 
application of Two Concepts: (1) Section 10(b) Is a Statute 
of Limitations and Not a Rule of Evidence; (2) Continuing 
Violation. 

To support its conclusion that Section 10(b) does not 
operate as a bar, the Board majority sloganizes on two 
concepts: (1) Section 10(b) is a statute of limitations, 
not a rule of evidence; (2) continuing violation. The 
trouble is not with the concepts but with their mis- 
application by the Board majority. 


1. The concept that Section 10(b) is a statute of limita- 
tions and not a rule of evidence: The majority begins 
with this valid premise and marches to a_ grossly 
erroneous conclusion. It reasons that Section 10(b) 
‘‘does not bar the receipt of evidence, antedating the 
critical period, which may be relevant in determining 
whether conduct within the 6 months period was unlaw- 
ful’? (J.A. 1504). Accordingly, the argument runs, ‘‘The 
legality of the Respondents’ conduct in maintaining the 
1954 and 1955 union security contracts, and in signing the 
1955 agreement, must be considered in the light of the 
evidence surrounding the execution of the 1954 agreement”’ 
(J.A. 1506). Finding that ‘‘at the time the Respondents 
executed the August 1954 agreement the Respondent 
Unions did not represent a majority of the employees 
covered by the agreement,’’ the majority concludes that 
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the ‘‘Respondent Company violated Section 8(a) (1), (2), 
and (3) and the Respondent Unions 8(b) (1) (A) and (2) 
by maintaining in effect the 1954 agreement and by 
executing and maintaining in effect the 1955 agreement, 
both of which contained unlawful union security clauses’’ 
(J.A. 1507). 


To reason in this fashion is to end with the conclusion 
that Section 10(b) is not only not a rule of evidence, it is 
not a statute of limitations either. For under this view, 
whenever conduct within the allowable period is connected 
with conduct antedating the period, as is virtually always 
the case, the conduct outside the period may be adjudicated 
an unfair labor practice in order to furnish the predicate 
for a violation within the period. And the order which 
the Board would then enter is in every significant respect 
identical to the order which it would have entered had a 
timely charge been filed and served in relation to the 
earlier conduct.* The conclusion is inescapable that this 
interpretation ‘‘would in effect render Section 10(b) 
meaningless.’’ Bowen Products Corp., 113 NLRB 731, 732. 


The concept that ‘‘Section 10(b) enacts a statute of 
limitations and not a rule of evidence’? (Axelson Manu- 
facturing Co., 88 NLRB 761, 766) has no such engulfing 
meaning. It simply means that Section 10(b) does not 
erect a wall shutting from view the world as it existed 
before the six-month period. If a refusal to bargain is 
alleged, obviously the union’s certification a year before 
is admissible to establish its representative status; if a 
discriminatory discharge is alleged, obviously the em- 
ployee’s exemplary work record for many years before 


12 The only concession which the order in this case makes to Section 10(b) 
as a statute of limitations is that, in requiring the reimbursement to the 
employees of the checked-off initiation fees and dues, the sums collecttd 
before the allowable six-month period are excluded (J.A. 1512, 1444). As 
the Court of Appeals for the Third Circuit stated, in considering whether 
such a limited exclusion gave sufficient scope to Section 10(b), ‘‘We do 
not think that such an interpretation of the statute accomplishes the legis- 
lative purposes.” N.L.R.B. v. Pennwoven, Inc., 194 F, 2d 521, 525. 
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is admissible to show that the inefficiency assigned by 
the employer as the reason for the dismissal is an artifice. 
Even evidence of unfair labor practices as such may be 
received antedating the six-month period. But such 
evidence is ‘‘admissible only as a background for inter- 
pretation or clarification’? (Greenville Cotton Oil Co., 92 
NLRB 1033, 1034, n. 6, affirmed, 197 F.2d 451 (C.A. 5)* 
(emphasis supplied)); it may not be given ‘independent 
and controlling weight’? (Universal Oil Products Co., 108 
NLRB 68, 69-70, and cases cited infra, pp. 34-35). 


It is this vital qualification that the Board majority 
ignores. It gives controlling significance to its finding 
that on August 10, 1954 the IAM did not have a majority. 
It is this finding that is the exclusive foundation for its 
conclusion that offenses occurred within the allowable 
period. Evidence of unfair labor practices antedating the 
period is thus used, not as background evidence, but as the 
sole evidence upon which to predicate the violations found. 


‘But, because of Section 10(b), no unfair labor practice 
finding may be made to rest upon the bare presumption 
of continuity. More is required, and that in the form of 
independent proof that within the 10(b) period the 
Respondent engaged in some affirmative conduct that was 
itself illegal. . . .”’ Local Union No. 1418, General Long- 
shore Workers, 102 NLRB 720, 730, enforced, 212 F.2d 
846 (C.A. 5). ‘‘Events before that time may be considered 
for the purpose of elucidating and explaining the 
character and quality of alleged illegal conduct occurring 
within the limitations period, but unless some illegal 
conduct is independently established within that period, 
such earlier events may not support an unfair labor 
practice finding.’? Armco Drainage & Metal Products, 


Inc.,, 106 NURB 725, 730, enforeed as modified, 220 F.2d 


13 See also, N.L.R.B. v. Clausen, 188 F, 2d 439, 443 (O.A. 3), cert. denied, 
342 U.S. 868; N.LR.B. v. General Shoe Corporation, 192 F. 2a 504, 507 
(C.A. 6), cert. denied, 343 U.S. 904. 
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573 (C.A. 6), cert. denied, 350 U.S. 838. And so, ‘‘While 
evidence . . . concerning conduct which occurred prior 
to the statutory 6-month period may be utilized as back- 
ground evidence to evaluate a Respondent’s subsequent 
conduct, it is well established that Section 10(b) of the 
Act precludes the Board from giving independent and 
controlling weight to such evidence.’’ News Printing Co., 
Inc., 116 NLRB 210, 212 (emphasis supplied). See also, 
Universal Oil Products Co., 108 NLRB 68, 69-70. 


Thus the proper line is to receive the events antedating 
the six-month period as ‘‘background evidence’’ but not 
to give them ‘‘independent and controlling weight.”’ 
Only in this way can the dual objectives be served of 
affording maximum intelligibility to the events within the 
period while at the same time effectively preserving the 
function of Section 10(b) as a statute of limitations. In 
this case the majority glaringly overstepped the line by 
giving ‘‘independent and controlling weight’’ to the barred 
unfair labor practice of August 10, 1954. Indeed, there 
was no other evidence of a violation. As we have shown 
(supra, pp. 22-24), nothing which transpired within the 
allowable period remotely resembled an unfair labor 
practice. To convert the benign to the sinister, the barred 
practice was given more than ‘‘independent and controlling 
weight,’’ it was given exclusive significance. This dis- 
tortion is wholly outside the justification for receiving 
evidence of events antedating the allowable period. It 
nullifies the prescriptive purpose of Section 10(b). 


2. Continuing violation: The Board majority reasons 
that, ‘‘when parties agree to a union security arrangement 
which does not conform to the requirements of the proviso 
to Section 8(a) (3), they violate the Act not only when 
they agree to the arrangement but every day that they 
continue the unlawful arrangement in effect’? (J.A. 1505). 
The majority states that it ‘‘can perceive no difference 
in illegality between a contract unlawful on its face, that 
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is, one prescribing a form of union security prohibited by 
the Statute, and a contract invalid because certain 
requisites to the making of a valid contract have not been 
complied with. In both instances the invalidity begins 
at a point in time and continues so long as the unlawful 
contract remains in effect’? (ibid.). Accordingly, be- 
ginning with the proper premise that Section 10(b) does 
not operate as a bar to issuance of a complaint based on 
continuance in effect of an agreement invalid on its face 
but executed more than six months before the filing of the 
charge, the majority marches to the grossly erroneous 
conclusion that the same is true of an agreement valid on 
its face and in which illegality can be established solely 
upon reliance on an unfair labor practice attending its 
execution which antedated the charge by more than six 
months. 


The distinction between the two situations is obvious 
and decisive. With an agreement invalid on its face, no 
evidence but the agreement is needed to establish the 
violation of maintaining an unlawful arrangement in 
effect. No proof of events antedating the allowable six- 
month period is requisite; no question arises of reliance 
upon a barred unfair labor practice to establish the 
violation. In this context the concept of continuing 
volation is relevant only in refutation of the defense that 
because the arrangement was inaugurated more than six 
months before the charge was filed and served its current 
maintenance in effect is immune. To that argument the 
simple and direct answer is that the illegality, patent on 
the face of the agreement and requiring no proof of ante- 
cedent events, did not cease with its inception but con- 
tinued to date. Not so with an agreement valid on its 
face. It is not possible to say of such an agreement that 
on its face its maintenance in effect is a continuing 
violation. Only proof of illegality in its inception would 
furnish the predicate for a statement that it is illegal in 
its continuance. And it is precisely this showing that 
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Section 10(b) operates to preclude when establishment 
of illegality in inception depends upon proof of an un- 
fair labor practice antedating the filing and service of the 
charge by more than six months. That is this case. 


The cogent statement of the distinction by the dissenting 
members of the Board bears repetition (J.A. 1519-1520) : 


Our colleagues say that in both types of situations 
involving unlawful union-security agreements, the 
invalidity begins at a point in time and continues to 
exist while the agreement remains in effect, the dis- 
tinction between the two types being in the manner 
of proving illegality. However, this approach seems 
to overlook the further distinction that stems from 
the reasons for the invalidity of the two types of 
agreements. Thus, in the first type of situation, where 
the reason for the invalidity lies in the language of 
the agreement, the circumstanees which cause the 
agreement to be invalid not only existed at the point 
of time in the past when the agreement was exccuted, 
but continue to exist as a present reason for in- 
validity each day that the agreement continues in 
effect. Although the continued invalidity of the 
agreement mav therefore in a sense be related to its 
initial invalidity, such continued invalidity is not 
based solely on the initial invalidity but has a eon- 
tinuing independent basis. For this reason, the 
unfair labor practices involved in the maintenance of 
such an agreement may be established merely by 
proof of maintenance at any point of time, without 
reference to the circumstances surrounding its 
execution. Consequently, the fact that the charges 
may have been filed more than 6 months after the 
execution of such an agreement can have no effect on 
the Board’s power to find, based upon evidence as to 
the maintenance of the agreement within 6 months of 
the filing of the charges, that such maintenance was an 
unfair labor practice. 


On the other hand, in the second type of situation 
involved herein, where the reason for the invalidity 
assertedly les in a failure in executing the agreement 
to comply with some or all of the requisites for 
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making a valid union-security agreement, the circum- 
stances which cause the agreement to be invalid 
existed only at the point in time in the past when 
the agreement was executed and are not thereafter 
repeated. For this reason, therefore, the continuing 
Invalidity of the agreement is directly related to and 
is based solely on its initial invalidity, and has no 
continuing independent basis. Accordingly, although 
an agreement invalid in its inception may continue 
to be invalid throughout its life, the fact of its 
Invalidity and the consequent existence of unfair 
labor practices cannot be established merely by proof 
that the agreement was being maintained at some 
point in time subsequent to its execution, but can only 
be established by proof of the facts, surrounding its 
-execution in the past, which created the initial in- 
validity. When as here, therefore, the charges are 
filed more than 6 months after the execution of the 
agreement, proof of its invalidity and the consequent 
unfair labor practices can only be established by 
reliance on evidence of events which occurred more 
than 6 months before the filing of the charge. This 
Congress expressly precluded by Section 10(b). 


The case law, as the dissenting members effectively 
demonstrate in their opinion (J.A. 1520-1524), is in keeping 
with this distinction. Where an agreement is invalid on 
its face, as in providing for a closed shop" or in investing 
a union with exclusive power to resolve seniority con- 
troversies,”” no more than proof of the current effective- 
ness of the agreement is necessary to establish a present 


14 N.L.R.B, v. United Hoisting Co., Inc., 198 F. 2a 465, 468-469 (C.A. 3), 
eert. ‘denied, 344 U.S. 914; N.L.R.B. v. F. H. McGraw § Co., 206 F. 2a 
635, 639 (C.A. 6). 


15 N.L.R.B. v. Dallas General Drivers, 228 F. 2d 702, 705 (C.A. 5); 
N.L.E.B. v. International Brotherhood of Teamsters, 225 P. 2a 343 (C.A. 8) 
(wherein the question of limitations was in any event not raised or con- 
sidered at all either before the Board or court). We do not acquiesce in 
the substantive view that conferring exclusive power upon a union to resolve 
seniority controversies is invalid, but this of course is not material to the 
question of limitations presented here. 
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violation, as the cases hold.° A slight variant from this 
situation is presented by the cases involving that part of 
the proviso to Section 8(a) (3)—since repealed—which 
had required, in order to validate any union security 
agreement, that ‘‘following the most recent election held 
as provided in section 9(e) the Board shall have certified 
that at least a majority of the employees eligible to vote 
in such election have voted to authorize such labor organ- 
ization to make such an agreement.’”* An agreement 
valid on its face, but unsupported by the requisite 
certificate of the contracting union, was illegal, and a 
complaint could properly issue based upon the maintenance 
of the agreement in effect although executed more than 
six months before the filing and service of the charge. 
Here again, however, the violation was established by 
proof of the existence of the agreement plus proof of 


16 The Board majority relies upon Guy F, Atkinson Co., 90 NLRB 143, 
enforcement denied without reaching limitations grounds, 195 F. 2d 141 
(C.A. 9) (J.A. 1506). In that ease, however, the agreement contained a 
closed shop provision, and was therefore invalid on its face. The agree- 
ment had been exeeuted under the Wagner Act, but the contracting em- 
ployer applied it under the Taft-Hartley Act, and to defend performance 
of it relicd upon the saving provision of Section 102 of the amended Act. 
That section provides in substance that a closed shop agreement entered 
into under the Wagner Act could be performed under the Taft-Hartley 
Act, ‘‘if the performance of such obligation would not have constituted an 
unfair labor practice under Section 8(3) of the National Labor Relations 
Act prior to the effective date of this title... .’’ The contracting com- 
pany could not establish this defense, the Board finding that the work 
force at the time the contract was signed was not representative of that 
shortly to be employed. For that reason performance of the contract 
would ‘‘have constituted an unfair labor practice under Section 8(3) of 
the National Labor Relations Act prior to the effective date of this title,’’ 
and therefore Section 102 did not save performance of the contract which 
was otherwise invalid on its face. In this posture of the case, no limitations 
issue was or could be raised or considered in a context pertinent to any 
question presented here. 


17 This requirement was repealed on October 22, 1951 (Public Law 189, 
S2a Cong., Ist Sess.), it having proved ‘‘burdensome and unnecessary.”’ 
N.L.B.B. v. Gaynor News Co., 197 F.2d 719, 724 (C.A. 2), affirmed, 347 
US. 17. 
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the lack of the certificate, both of which were facts in 
being within the allowable six-month period; there was 
no need to look to events antedating the period in order 
to establish the violation.* None of the other cases cited 
by the Board majority support its position. On the con- 
trary, as in Local Union 1418, General Longshore Workers, 
102 NLRB 720, 730, enforced, 212 F.2d 846 (C.A. 5), cited 
at J.A. 1505, n. 12, the Board explicitly stated that, ‘‘But, 
because of Section 10(b), no unfair labor practice finding 
may be made to rest upon the bare presumption of con- 
tinuity. More is required, and that in the form of 
independent proof that within the 10(b) period the 
Respondent engaged in some affirmative conduct that was 
itself illegal . . .’’; and, as in Potlatch Forests, Inc., 87 
NLRB 1193, 1211, enforcement denied without reaching 
limitations questions, 189 F.2d 82 (C.A. 9), cited at J.A. 
1504, n. 11, the alleged discriminatory layoffs ‘‘occurred 
well within the statutory period limited by Section 10(b). 
The Respondent’s earlier conduct [antedating the allow- 


able six-month period] has been considered here merely 
for the purpose of bringing into clearer focus the conduct 
in issue [within the period]. Even without such con- 
sideration, however, the allegations of discrimination 
would have been found amply supported by such un- 


disputed record facts as bear directly upon the layoffs. 
99 


Accordingly, neither principle nor precedent supports 
the Board majority in its conclusion that the maintenance 
in effect of an agreement valid on its face can be found 


18 Katz v. N.L.B.B., 196 F. 2d 411, 414, 415 (C.A. 9), enforcing as modified, 
91 NLRB 647, 655-657, 661; N.L.R.B. v. Gaynor News Co., 197 F. 2d 719, 
722, 724 (C.A. 2), aff’d. upon the grant of a pet. for cert. raising other 
questions, 347 U.S. 17, enforcing as modified, 93 NLRB 299, 307-309. Thus 
the Gaynor case, upon which the Board majority heavily relies here (J.A. 
1506), furnishes no support for its position, Moreover, in the Gaynor ease, 
a charge had actually been filed within three months of the execution of the 
agreement, and it was in reliance upon this timely filed charge that the 
Board in its decision had supported the complaint, 93 NLRB at 307-309. 
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to be an unfair labor practice in exclusive reliance upon 
alleged illegality in its inception antedating the filing and 
service of the charge by more than six months.” 


E. The Limitations Riders to the Board’s Appropriation Acts, 
Which Preexisted the Adoption of the Limitations Provi- 
sion of Section 10(b) and Were Discontinued in the Appro- 
priation Acts Enacted After Its Effective Date, Confirm 
Petitioners’ Analysis of Section 10(b). 


Final and striking confirmation of petitioners’ position 
is found in the limitations riders to the Board’s Appro- 
priation Acts which preexisted the adoption of the 
limitations provision of Section 10(b) and were dis- 
continued in the Appropriation Acts enacted after its 
effective date. While the limitations provision of Section 
10(b) of the Act was newly adopted in 1947, the concept 
of limitations prevailed to a degree prior to the amend- 
ments. It was manifested by (1) application of the 
doctrine of laches and by (2) riders to the Board’s 
Appropriation Acts which prohibited it from using its 
funds to prosecute a complaint ‘‘arising over an agree- 
ment’’ where the agreement ‘‘has been in existence for 
three months or longer’’ with no charge filed (wmfra, p. 42). 
As the Senate Report observed in its comment upon 
Section 10(b) (S. Rep. No. 105, 80th Cong., Ist Sess., 26, 
in 1 Leg. Hist. 432): 


The principal substantive change in this section is 
a provision for a 6-month period of limitations upon 
the filing of charges. The Board itself by adopting 
a doctrine of laches has to some extent discouraged 
dilatory filing of charges, and a rider to the current 


19 The Board majority argues that any other view ‘‘would permit an em- 
ployer and a union to enter into an unlawful arrangement before a plant 
started operating which they could then enforce with impunity 6 months after 
executing the agreement’? (J.A. 1505). That is not this case, nor is the 
concern real. It has long been settled that fraudulent concealment” or 
justifiable unawareness tolls the running of a statute of limitations. Note, 
Developments In The Law, Statutes Of Limitations, 63 Harv. L. Rev. 1178, 
1217-1219, 1220-1224. 
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ed 


appropriations bill (which if this amendment was 
adopted would no longer be necessary) contains a 
3-month period of limitations with respect to certain 
kinds of unfair labor practices. 


Thus, the Report recognized that upon the adoption of 
Section 10(b) the limitations riders upon appropriations 
‘‘would no longer be necessary.’? The National Labor 
Relations Appropriation Act, 1949 (62 Stat. 404), the first 
to be enacted after the effective date of the 1947 amend- 
ments, no longer contained a limitations rider, and none 
has since been included. Since Section 10(b) rendered 
the limitations riders ‘‘no longer . . . necessary,’’ it is 
appropriate to look to the riders as an aid in ascertaining 
the reach of Section 10(b). And inquiry into the riders 
strikingly confirms our analysis of Section 10(b). 


The Senate Report was dated April 17, 1947. In effect 
at that time was the National Labor Relations Board 
Appropriation Act, 1947, for the fiscal year ending June 30, 
1947 (60 Stat. 698). The limitations rider in that Act 
provided that: 


No part of the funds appropriated in this title shall 
be used in any way in connection with a complaint 
case arising over an agreement, or a renewal thereof, 
between management and labor which has been in 
existence for three months or longer without com- 
plaint being filed by an employee or employees of 
such plant: Provided, That, hereafter, notice of such 
agreement or renewal thereof shall have been posted 
in the plant affected for said period of three months, 
said notice containing information as to the location 
at and accessible place of such agreement where said 
agreement shall be open for inspection by any in- 
terested person: Provided further, that these 
limitations shall not apply to agreements with labor 
organizations formed in violation of section 158, 
paragraph 2, title 29, United States Code. 


It is plain that the three-months limitations period begins 
to run from the time the agreement comes into ‘‘existence.”? 
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Entry into the agreement is the relevant event. And if, 
‘‘without complaint being filed by an employee or em- 
ployees,’’ the agreement ‘‘has been in existence for three 
months or longer,’’ prosecution of a ‘‘complaint case 
arising over ... [that] agreement”’ is barred. Except 
that the limitations period is six months, there is every 
reason to suppose that Section 10(b) is in this respect 
identical to its predecessor, namely, that the relevant event 
from which the limitations period begins to run is the 
inception of the agreement and failure to file a charge 
within the allowable period bars a complaint over that 
agreement if valid on its face. 


The legislative history and authoritative interpretation 
of the limitations riders confirm this meaning. The first 
limitations rider was contained in National Labor Rela- 
tions Board Appropriation Act, 1944, for the fiscal year 
ending June 30, 1944 (57 Stat. 515). It provided that: 


No part of the funds appropriated in this title shall 
be used in any way in connection with a complaint 
ease arising over an agreement between management 
and labor which has been in existence for three months 
or longer without complaint being filed: Provided, That 
hereafter, notice of such agreement shall have been 
posted in the plant affected for said period of 
three months, said notice containing information 
as to the location at an accessible place of such 
agreement where said agreement shall be open for 
inspection by any interested person. 


The immediate impetus to the adoption of this rider was 
the pendency of proceedings before the Board looking 
towards invalidation of closed shop agreements covering 
the employees of the Kaiser shipyards on the Pacifie Coast. 
The vulnerability of the agreements lay in that, while 
executed at a time when the number of employees in the 
unit numbered about 60, they were applied when the comple- 
ment mushroomed to the neighborhood of 20,00 to 30,000 ; 
relevant to this situation is the accepted rule that a collec- 
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tive bargaining agreement cannot validly grant exclusive 
recognition to a union at a time when ‘‘a group of em- 
ployees is rapidly expanding, so that the initial work foree 
cannot truly represent more than a small fraction of the 
contemplated total... .’*° The rider was enacted to pre- 
vent disruption of the agreements at the Kaiser shipyards, 
and the means adopted was to insulate from complaint any 
agreements ‘‘in existence for three months or longer’’ 
without a charge filed. 89 Cong. Rec. 6566-69, 6949-54, 
7029-34; N.L.R.B., Eighth Annual Report, 7 (1943); 
N.L.R.B., Ninth Annual Report, 4 (1944). 


The language of the rider was general and designedly 
so; its impact was not meant to be confined to the Kaiser 
situation, but to assure that ‘‘labor relations should be 
stabilized all over the country’’ (89 Cong. Rec. 6568), and 
to this end to ‘‘adopt the principle of stabilization of union 
control in the plants where particular unions are now in 
control’’ (89 Cong. Ree. 7033). See also 89 Cong. Ree. 6566, 
6567, 6953, 6954, 7029, 7034. As stated by the Comptroller 
General in his authoritative decision of October 21, 1943 
(B-37051), after full quotation of relevant excerpts from 
the legislative history, ‘‘the Congress intended that exist- 
ing agreements shall remain in effect and not be the sub- 
ject of inquiry in proceedings by the National Labor Re- 
lations Board during the fiscal year 1944, regardless of 
the nature of the unfair labor practice that may be in 
issue in a particular case.’’ 12 LRRM 2227, 2232. As ex- 
plained by the Board, the rider ‘‘operates to preclude the 
Board from taking action to prevent unfair labor prac- 
tices in any complaint case where there is involved an 
agreement between management and labor which has 
been in existence for 3 months or longer without charges 
being filed, wholly without regard to the illegality of 
the contract or the nature of the unfair labor prac- 
tices which have been committed.’’ N.L.R.B., Eighth 


20 N.L.R.B. v. Guy F. Atkinson Co., 195 F. 2d 141, 144 (C.A. 9). 
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Annual Report, 7 (1943). The gist of the matter was 
succinctly put by Congressman Tarver (89 Cong. Ree. 
6953) : 


. . . we should enact this proviso and stop this 
squabbling out there on the Pacific Coast or any- 
where else in the country, especially when the con- 
tract, whether it was proper at the time of its incep- 
tion or not, has been in effect for three months without 
complaint. (Emphasis supplied.) 


Accordingly, it is plain that the object sought was to 
safeguard the agreement as such, and so long as no 
charge was filed within three months of its existence 
implicating it, it was thereafter invulnerable to attack 
‘‘whether it was proper at the time of its inception 
or not.’” This was the interpretation expressed by 
the Board in a release issued by it on April 20, 1944 
in which for the guidance of the public it explained 
its views of assumed eases. 12 LRRM 2232-2241. It is 
worthwhile setting forth the first two cases posited by the 
Board. Case 1 and the Board’s suggested answer are (12 
LRRM 2232-33) : 


Case 1. Union A starts to organize the employees of 
the X Manufacturing Company with a view to becom- 
ing their bargaining representative under Section 9 
(a) of the Act. The company, not wishing to deal 
with Union A, calls in a business agent of Union B, 
and signs a closed-shop agreement with that organi- 
zation, although it knows that it represents only a small 
minority of its employees. Jones, an emplovee who 
has been active in promoting the cause of Union A, 
refuses to join Union B and four months later he is 
discharged. He files a charge on the next day. 


Suggested Answer of NLRB: In the absence of the 
limitation in the Appropriations Act, the Board would 
have jaeeecneOn to hold his discharge a violation of 
Section § (3) since it discouraged membership i in one 
labor organization and encouraged membership in 
another. Moreover, although the proviso to Section 8 
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(3) recognizes closed-shop agreements, the agreement 
in this case would not be a defense since it was not 
made with a representative designated by the ma- 
_ jority of the employees in the appropriate bargaining 
unit. Under the Appropriations Act, however, the 
Board would have no jurisdiction since the charge was 
not filed until after three months subsequent to the 
execution of the contract. It is true that the particu- 
lar unfair labor practice of which Jones complained 
occurred just the day before the charge was filed, but 
to deem this a violation of the Act would necessitate 
passing upon the legality of the closed-shop contract. 


In this case the Board clearly recognized that, although 
the agreement was made with a union that ‘‘represents 
only a small minority of the employees,’’ the discharge un- 
der it could not be litigated, for to do so ‘‘ would necessitate 
passing upon the legality of the closed-shop contract,’’ a 
matter no longer open in that the charge had not been 
‘¢filed until after three months subsequent to the execution 
of the contract.”’ 


Case 2 and the Board’s suggested answer are also 
illuminating (12 LRRM 2233): 


Case 2: Union A starts to organize the employees of 
the X Manufacturing Company with a view to becom- 
ing their bargaining representative under Section 9 
(a) of the Act. The Company warns its employees 
not to join Union A, but invites Union B to send or- 
ganizers into its plant, solicit for membership among 
its employees, and instructs its foremen to tell em- 
ployees to join Union B. Union B obtains applica- 
tions for membership from a majority of the employees 
and a closed-shop agreement is executed between this 
organization and the company. Four months after the 
agreement is signed, Union A files a charge alleging 
that the company has interfered with the right of its 
employees to self-organization and the right to engage 
in concerted activities. The charge does not mention 
the closed-shop agreement. 


Suggested Answer of NLRB: In the absence of the 
limitation in the Appropriations Act the Board would 
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have jurisdiction to deem the company in violation of 
Section 8 (3), the closed-shop agreement would not 
have been a defense, since it was executed with an 
‘assisted’ organization. But it is our view, however, 
that the Appropriations Act would prohibit taking 
jurisdiction even on the basis of the 8 (1) charge since 
it indirectly places in issue the legality of the agree- 
ment with Union B to the same extent as would a 
charge alleging domination and support of Union B 
under Section 8 (2) of the Act. As the Comptroller 
General stated in his opinion of Oct. 21, 1943, B-37051 
‘it eannot be said that Congress intended to restrict 
its (the Appropriations Act’s) application to those 
cases where the agreement is directly attacked; nor. 
as a matter of fact, does it appear that the Congress 
even considered the extent to which the validity of 
the agreement must be in issue in a complaint case.”’ 
The Board’s customary remedy in eases such as the 
instant one is to direct the Company to cease recogniz- 
ing Union B until it shall have been certified by the 
Board and to cease giving effect to the agreement with 
it. The direct result of such an order is the abroga- 
tion of the existing agreement to the same extent as 
a disestablishment order in an 8 (2) ease. 


The Board clearly recognized that, the charge having been 
filed more than three months ‘‘after the agreement is 
siened,’’ the Board was powerless to place ‘‘in issue the 
legality of the agreement’’ or to enter an order resulting 
in the ‘‘abrogation of the existing agreement.’’ 


The National Labor Relations Board Appropriation Act, 
1945, for the fiseal year ending June 30, 1945 (58 Stat. 567), 
continued the limitations rider with certain amendments. 
As explained by the Board, ‘‘While in general the 1945 limi- 
tation reads like the 1944 limitation, it differs from the old 
amendment in three important respects: (1) Whereas the 
previous limitation applied to company-dominated union 
eases, the present limitation leaves the Board free to pro- 
ceed in all such eases; (2) under the 1945 amendment, in 
contrast to the 1944 limitation, the renewal of an agreement, 
even though by virtue of the operation of an automatic 
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renewal clause, starts anew the running of the 3-month 
period during which a charge attacking the agreement may 
be filed; and (3) while under the old amendment a charge 
filed by any individual or labor organization would suffice, 
a charge will not prevent the operation of the present limi- 
tation unless it is filed by ‘an employee or employees’ of the 
plant covered by the agreement in question.’’ N.L.R.B., 
Ninth Annual Report, 5-6 (1944). In the amended form, 
the rider was identical to that contained in the 1947 Appro- 
priation Act heretofore set out (supra, p. 42), and in this 
amended form, it had also been incorporated in the 1946 
Appropriation Act (59 Stat. 377). The Board recognized 
that under the 1945 amended form, as under the 1944 orig- 
inal form, once the three-month period had run, there was a 
bar to prosecution of complaints looking to invalidation of 
‘‘contracts with unions who do not represent a majority of 
the’ employees covered by such contracts.’’ N.L.R.B., 
Ninth Annual Report, 6 (1944).7 


Thus, when Congress enacted Section 10(b), the ques- 


tion of applying limitations to agreements allegedly un- 
lawful at inception but not on their face was not res nova. 
On the contrary, the question had been the subject of 


213n the National Labor Relations Board Appropriation Act, 1948, for 
the fiseal year ending June 30, 1948 (61 Stat. 276)—enacted before the 
V'aft-Hartley amendments became effective and the last Board Appropriation 
Act ‘to contain a limitations rider—there were substituted the words ‘‘an 
employer and a labor organization which represents a majority of his em- 
ployces in an appropriate bargaining unit’’ for the words ‘‘management 
and labor’’ oceurring in the preceding Appropriation Acts. Whatever this 
change may denote, it is not material to the point relevant here, And the 
point here is that once the applicability of the rider to the agreement was 
established, the specified period of limitations did begin to run from the 
date of the inception of the agreement; after the period ran, the agree- 
ment was closed to challenge upon any ground that the rider itself did 
not save. Moreover, it is the limitations riders in effect before and at the 
time! of the debates on the 1947 amendments which are the most reliable 
source of interpretation, for it is these that it must be presumed Congress 
knew about, particularly in view of the extensive debates which preeeded 
their original adoption and the history of administrative interpretation and 
application. 
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detailed legislative debate and administrative interpreta- 
tion and application in connection with the limitations 
riders. These left no doubt that, once the period of 
limitations had run without a charge being filed, the agree- 
ment was thereafter immune from impeachment. This 
construction indeed was compelled by the plain meaning 
of the riders and the stabilizing objective that was sought. 
With the enactment of Section 10(b), as the Senate Re- 
port observed, the limitations rides ‘‘would no longer be 
necessary’’ (supra, p. 42). Obviously Congress intended 
to incorporate into Section 10(b), in its application to 
agreements valid on their face but allegedly invalid in 
inception, the same concept of limitations that prevailed 
under the riders. Otherwise, it would not only be untrue 
that the riders ‘‘would no longer be necessary.’’? It would 
also mean that, at the same time that Congress was en- 
acting a limitations principle generally, it was eliminating 
its already existing applicability to agreements. This is 
too incongruous an interpretation to adopt. As under the 
limitations riders, so under Section 10(b), the relevant 
event from which the limitations period begins to run is 
the inception of the agreement, and failure to file a charge 
within that period immunizes the agreement from any 
attack upon its validity based upon alleged illegality in 
its inception. To say, as the Board majority would have 
it, that an agreement, valid on its face but allegedly in- 
valid in inception, is a continuing wrong everyday of its 
existence, is the same as saying that limitations never 
run as to it. As we have shown, that is an untenable 
interpretation of Section 10(b) without regard to the limi- 
tations riders. It is an impossible interpretation in the 
light of the limitations riders. 
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Ii. THE BOARD’S ORDER IS OUTSIDE THE ALLOWABLE SCOPE 
OF ITS DISCRETION INSOFAR AS IT REQUIRES PETITION- 
ERS TO REIMBURSE THE EMPLOYEES FOR THE UNION 
DUES AND INITIATION FEES REMITTED BY THE COMPANY 
TO PETITIONERS PURSUANT TO THE INDIVIDUAL CHECK- 
OFF AUTHORIZATIONS OF EACH EMPLOYEE 

The Board’s order requires that the unions and the 

Company ‘‘shall jointly and severally reimburse the em- 

ployees and the former employees of the Respondent 

Company whose initiation fees and/or dues in the Respond- 

ent Unions have been checked off pursuant to any agree- 

ment between the Respondents for the amounts deducted 
from the employees’ earnings, beginning with the appli- 

cable 6-month period’’ (J.A. 1511-1512). 


This part of the Board’s order is outside the allowable 
scope of its discretion. It is ‘‘not appropriate or adapted 
to the situation calling for redress and constitutes an 
abuse of the Board’s discretionary power.’’ N.L.R.B. v. 
District 50, United Mine Workers, 355 U.S. 453, 463. While 
broad, the Board’s ‘‘power is not limitless; it is contained 
by the requirement that the remedy shall be ‘appropriate,’ 
Labor Board v. Bradford Dyeing Assn., 310 U.S. 318, and 
shall ‘be adapted to the situation which calls for redress.’ 
Labor Board v. Mackay Radio & Telegraph Co., 304 U.S. 
333, 348. The Board may not apply ‘a remedy it has 
worked out on the basis of its experience, without regard 
to the circumstances which may make its application to 
a particular situation oppressive and therefore not caleu- 
lated to effectuate a policy of the Act.’ Labor Board v. 
Seven-Up Bottling Co., 344 U.S. 344, 349.” Id. at 458. We 
now show that the Board’s order cannot stand. 


1. The Board gave no explanation for its order other 
than to cite its earlier opinion in Hibbard Dowel Co., 113 
NLRB 28 (J.A. 1446, n. 100, 1511, n. 23). In that opinion 
the Board stated (113 NLRB at 30-31): 


*2The Board also cited Charles W. Carter Co., 115 NLRB 251, but Carter 
did nothing more than to cite Hibbard Dowel also, 115 NLRB at 263. 
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... the remedy of reimbursement of checked off 
dues is appropriate and necessary to expunge the 
illegal effects of the Respondents’ unfair labor prac- 
tices. ... [T]he Respondent Company has given 
unlawful assistance and support to the Respondent 
Union which it has foisted on the employees as their 
bargaining representative in disregard of their statu- 
tory rights. Moreover, by their union-security agree- 
ment, implemented by a dues checkoff arrangement, 
the Respondents have unlawfully required the em- 
plovees to maintain membership in the Respondent 
Union as the price of employment and thereby to 
support an organization not of their own choosing. 
In these circumstances, we find that it will effectuate 
the policies of the Act to order the Respondents jointly 
and severally to refund to the employees all dues 
deducted by the Respondent Company pursuant. to 
checkoff authorizations for the benefit of the Respond- 
ent Union, 


Stripped to its essence the Board justifies reimburse- 
ment of checked-off dues and initiation fees solely because 


of the sanction of the underlying union security agree- 
ment which it found to be invalid. The statement that 
the union was ‘‘foisted’’? on the emplovees is irrelevant 
beeause severance is effectively accomplished by other pro- 
visions of the order. Reimbursement is not necessary to 
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‘‘unfoisting. And the sanction of the union security 
agreement is relevant only upon the assumption that but 
for it dues and fees would not have been paid. At the 
heart of the Board’s rationale, therefore, is the premise 
that dues and fees were involuntarily paid, and that since 
the involuntarism was rooted in an invalid agreement 
reimbursement 1s justified, 


2. The premise that payment of dues and fees is in- 
voluntary, resulting solely from the sanction of a union 
security agreement, is fundamentally false. When the 
1947 amendments to the Act were adopted, the proviso to 
Section 8(a) (3) was amended to provide that a union 
security agreement could only be valid ‘‘if, following the 
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most recent election held as provided in section 9(e) the 
Board shall have certified that at least a majority of the 
employees eligible to vote in such election have voted to 
authorize such labor organization to make such an agree- 
ment. ...’’ This requirement was repealed on October 
22, 1951 (Public Law 189, 82d Cong., 1st Sess.), it having 
proved ‘‘burdensome and unnecessary.’’? N.L.R.B. v. 
Gaynor News Co., 197 F. 2d 719, 724 (C.A. 2), affirmed, 
347 U.S. 17. Its pointlessness was manifest from the re- 
sults of the union-shop authorization polls conducted by 
the Board. Thus, for the fiscal year ending June 30, 1951, 
of 1,335,683 valid votes cast in such referendums, 1,164,143, 
or 87.2% of the employees, voted in favor of the union 
shop. The same was true of the preceding years. In 
1950, of 900,866 valid votes, 89.4% favored the union 
shop ;** in 1949, of 1,471,092 valid votes, 93.9% favored the 
union shop;* in 1948, of 1,629,330 valid votes, 94.2% 
favored the union shop.” 


This overwhelming demonstration that employees volun- 
tarily favor the adoption of union security agreements 
forever put the quietus to the notion that such agree- 
ments merely constitute a device to constrain the payment 
of dues and fees by an unwilling majority. These agree- 
ments operate compulsively only as to that small group 
known as ‘“‘ ‘free riders,’ 2.e., employees who receive the 
benefits of union representation but are unwilling to con- 
tribute their share of financial support to such union... ”’ 
Radio Officers’ Union v. N.L.R.B., 347 U.S. 17, 41. Such 
agreements are the means by which a majority of the 
employees can require a negligible minority to pay their 
own way. 


*3 N.L.R.B., Sixteenth Annual Report, p. 306 (1951). 
*4.N.L.R.B., Fifteenth Annual Report, p. 235 (1950). 
“5 N.L.R.B., Fourteenth Annual Report, p. 172 (1949). 
26 N.L.R.B., Thirteenth Annual Report, p. 111 (1948). 
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There is no reason to suppose that the sentiment was 
different in the present case. While the 1951 amendment 
repealed the requirement of a prior election to validate 
a union security agreement, it substituted in its stead the 
stipulation that a union security agreement may neither 
be executed nor enforced if ‘‘following an election held 
as provided in section 9(e) within one year preceding the 
effective date of such agreement, the Board shall have 
certified that at least a majority of the employees eligible 
to vote in such election have voted to rescind the authority 
of such labor organization to make such an agreement’’ 
(Section 8(a) (3) proviso). Thus the employees have it 
within their power to divest an agreement of its union 
security provision. A deauthorization petition may be 
filed with the Board at any time. <Andor Co., Inc., 119 
NLRB No. 120, 41 LRRM 1184. The only requirement 
for the conduct of an election is that the petition be sup- 
ported ‘‘by 30 per centum of the employees in a bargain- 
ing unit covered by an agreement” containing a union 
security clause (Sec. 9(e)(1)). In this case no deauthori- 
zation petition has ever been filed. Not even 30 percent 
of the employees could be mustered to support an election 
looking toward rescission of the union security provision 
of the agreements. No basis exists, therefore, for the 
Board’s assumption that the employees were the involun- 
tary victims of a union security agreement constraining 
their unwilling payment of dues and fees. 


The extremes of the Board’s assumption ean be illus- 
trated in another way. The Board premises the invalidity 
of the union security agreement upon the single circum- 
stance that less than half of 148 employees designated the 
IAM to represent them on August 10, 1954. Yet the 
Board not only requires reimbursement of dues and fees 
to all; it holds that this circumstances requires reimburse- 
ment of any fees and dues collected forever after. Ther¢ 
were 350 employees in the unit about a year later, more 
than doubling the initial complement; and there were 480 
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employees in the unit on November 21, 1955, more than 
tripling the initial complement (supra, p. 7). Thus most 
of the employees were newly added after the original 
execution of the 1954 agreement. When they arrived on 
the scene they found nothing but the conventional mani- 
festations of a typical bargaining relationship. There is 
no reason to suppose that they did not willingly embrace 
what was found, as is true in thousands of plants through- 
out the United States. 


In short, there is no substantial warrant for the Board’s 
assumption that the fees and dues were involuntarily paid. 
The mere existence of a union security agreement does 
not make them so, as experience has conclusively shown; 
and the employees here did not event attempt to invoke 
the available statutory opportunity to divest the agree- 
ment of its union security clause. In the circumstances, 
the most that the Board could reasonably require is the 
reimbursement of those employees actually found to have 
paid unwillingly. But the Board made no such individual 


findings. It adjudicated on a mass basis, The very premise 
it invokes does not support this approach. Nor does it 
take into account other factors, to which we now turn, 
which additionally show the absence of a fair foundation 
for its order. 


3. The 1954 and 1955 agreements provided substantial 
benefits for the employees. The most dramatic manifesta- 
tion was the ten cents per hour wage increase obtained 
during the term of the 1954 agreement, and the 31 cents 
per hour during the term of the 1955 agreement (supra, 
pp. 5, 6-7). The wage increases did not exhaust the benefits 
conferred. No less important, if perhaps less tangible, 
are provisions like those regulating reporting and eall-in 
time, the perquisites of seniority, protection against im- 
proper discharge (which exists only by virtue of agree- 
ment), and numerous other matters essential to an 
ordered and decent industrial way of life. Finally, and 
not the least of the benefits, is a procedure for grievance 
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adjustment culminating in arbitration for handling grie- 
vances. 


The negotiation and administration of an agreement 
costs money. Effective representation requires a full-time 
paid staff, at the international level at least if not also 
at the local level. Preparing and presenting a case in 
arbitration is not inexpensive; and arbitrators must be 
paid. 


Dues and fees go towards defraying the cost. They 
do not repose in depositories accumulating compound in- 
terest. And they did not in this case. They paid for 
services. While the record does not show one way or 
another, it may safely be assumed that much of the moneys 
have been expended. To require the reimbursement of 
dues and fees at this late date does not simply mean that 
the employees will have received the benefits of union 
representation without contributing to their cost. The 
moneys for reimbursement must come from somewhere, 
and insofar as the unions are concerned, it must come from 
the dues and fees paid by other employees in other plants. 
What reimbursements comes down to, therefore, is that 
the employees in this case will have the benefits they se- 
cured from union representation paid for by the employees 
in other plants. We find it difficult to believe that this 
serves to effectuate any policy of the Act. 


4. The lack of substantial warrant for the Board’s order 
is also shown by the fact that it is only the fees and dues 
checked-off pursuant to the employee’s individual authori- 
zation which is to be reimbursed. But if there is any 
merit to the Board’s position, the fees and dues paid 
directly to the union, as well as those remitted by the 
employer pursuant to the check-off authorization, should 
be reimbursed. For if it is the sanction of the union secn- 
rity agreement which is important, that sanction exerts its 
influence in the one case as effectively as in the other. But 
if, as we must infer from the Board’s order, it is the 
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check-off authorization which is critical, it is plain that 
that authorization is the individual voluntary act of each 
employee. Nothing compels the check-off authorization; 
it serves the employee’s convenience as well as the union’s. 
In fact, Section 302 (ec) (4), Title III, Labor-Management 
Relations Act, expressly sanctions check-off upon the in- 
dividual authorization of the employee. It permits ‘‘money 
deducted from the wages of employees in payment of 
membership dues in a labor organization: Provided, That 
the employer has received from each employee, on whose 
account such deductions are made, a written assignment 
which shall not be irrevocable for a period of more than 
one year, or beyond the termination date of the applicable 
collective agreement, whichever occurs sooner... .’’ 


Thus in requiring reimbursement of checked-off fees 
and dues, the Board’s order identifies as critical the very 
act which indisputably flows from the employee’s individual 
authorization. Moreover, it seriously affects the accept- 
abilitv of a check-off arrangement to the employer and 
hence its utility to unions and employees. For the Board’s 
order ‘‘might have a deterrent effect generally in respect 
to the check-off practice, since employers surely would 
hesitate to engage in the check-off practice for the benefit 
of organized labor groups if there should remain the pos- 
sibility that the employer might find itself compelled to 
reimburse employees for sums which the employees have 
authorized the employer to check-off.’? N.L.R.B. v. J. 
Greenebaum Tanning Co., 110 F. 2d 984, 988 (C.A. 7).77 


5. It seems plain, therefore, that the Board entered the 
reimbursement order as if it were ‘‘mechanically compelled 
by the Act’’ and failed to take ‘‘fair account... of every 
socially desirable factor in the final judgment.’’ Phelps 


27 While this case was decided before the Supreme Court’s decision in 
Virginia Electric and Power Co, v. N.L.R.B., 319 U.S. 533, we show here- 
after that Virginia Electric did not impair the authority of the preeeding 
eases in their application to circumstances different from those presented in 
Virginia Electric (infra, p. 57). 
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Dodge Corp. v. N.L.R.B., 313 U.S. 177, 198. Without doubt 
the Board will rely upon the Supreme Court’s decision in 
Virginia Electric and Power Co. v. N.L.R.B., 319 U.S. 533. 
But all that case decided was that a reimbursement order 
was within the Board’s power and that the exercise of the 
power was within the Board’s discretion in the particular 
circumstances of that case. In this case we challenge the 
Board’s exercise of its power, not its existence, and the 
circumstances of Virginia Electric are so different from 
those in this case as to furnish no fair support for the 
result reached here. Thus the ruling circumstance in 
Virginia Electric, which controlled the evaluation of every 
other factor, was ‘‘that the Company was responsible for 
the creation of the I.0.E. [the contracting union] by pro- 
viding its initial impetus and direction and by contributing 
support during its critical formative period.’’ 319 U.S. 
at 540. The company-dominated character of the contract- 
ing union is at the heart of Virginia Electric.* Even as 
to company-dominated unions the Supreme Court declined 
to lay down a blanket rule. Referring to eleven preceding 
decisions of five Courts of Appeals, which had declined to 
approve reimbursement orders, the Supreme Court stated 
‘“We need not now examine the various situations that 
were before the Cireuit Courts of Appeals in the cases 
collected in Note 1, ante, or consider hypothetical possibili- 
ties. We decide only the case before us and sustain the 
power of the Board to order reimbursement in full under 
the circumstances here disclosed.’’ 319 U.S. at 545.*° 


Plainly the Supreme Court has laid down no blanket rule 
relieving the Board of its task of exercising a reasoned 
judgment. The ruling factor of domination present in 
Virginia Electric is absent here. In this case the Board 


28 See, N.L.R.B. v. McGough Bakeries Corp., 153 F. 2d 420, 425 (C.A. 5)s 
ef, N.L.R.B. v. Clinchfield Coal Corp., 145 F. 2d 66, 73 (C.A. 4). 


29 Of the preeeding cases, the most cogently reasoned are Western Union 
Tel. Co. V. N.L.B.B., 113 F. 2d 992, 997-998 (C.A. 2), and N.L.2Z.B. v. 
J. Greenebaum Tanning Co., 110 F, 2d 984, 988-989 (C.A. 7). 
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expressly found that the unions were not sponsored or dom- 
inated by the Company (supra, p. 10). And there are no 
substituting circumstances which the Board has con- 
vincingly appraised or which exist to support the reim- 
bursement order here. 


CONCLUSION 


For the reasons stated, it is respectfully submitted that 
the Board’s order should be set aside. 


Prato E. Paprs 

Lovis P. Povutton 
1300 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Bernarp Dunav 
912 Dupont Circle Bldg, N. W. 
Washington 6, D. C. 
Attorneys for Petitioners. 


April 1958. 
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APPENDIX 


The relevant provisions of the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U.S.C., Sees. 151, et seq.), 
are as follows: 


* * * * * 


Sec, 7. Employees shall have the right to self-organiza- 
tion, to form, join, or assist labor organizations, to bargain 
collectively through representatives of their own choosing, 
and to engage in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all of 
such activities except to the extent that such right may be 
affected by an agreement requiring membership in a labor 
organization as a condition of employment as authorized in 
section 8 (a) (3). 


* * * * * 


See. (8) (a) It shall be an unfair labor practice for an 
employer— 


(1) to interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7; 


(2) to dominate or interfere with the formation or ad- 
ministration of any labor organization or contribute finan- 
cial or other support to it * * *. 


(3) by discrimination in regard to hire or tenure of em- 
ployment or any term or condition of employment to 
encourage or discourage membership in any labor organi- 
zation: Provided, That nothing in this Act, or in any other 
statute of the United States, shall preclude an employer 
from making an agreement with a labor organization (not 
established, maintained, or assisted by any action defined 
in section 8 (a) of this Act as an unfair labor practice) to 
require as a condition of employment membership therein 
on or after the thirtieth day following the beginning of 
such employment or the effective date of such agreement, 











60 


whichever is the later, (i) if such labor organization is the 
representative of the employees as provided in section 9 (a), 
in the appropriate collective-bargaining unit eovered by 
such agreement when made; [and (ii) if, following the most 
recent election held as provided in section 9 (e) the Board 
shall have certified that at least a majority of the employees 
eligible to vote in such election have voted to authorize 
such labor organization to make such an agreement:] and 
has at the time the agreement was made or within the 
preceding twelve months received from the Board a notice 
of compliance with sections 9 (f), (g), (h), and (ti) unless 
following an election held as provided in section 9 (e) 
within one year preceding the effective date of such agree- 
ment, the Board shall have certified that at least a majority 
of the employees eligible to vote in such election have voted 
to rescind the authority of such labor organization to make 
such an agreement:' Provided further, That no employer 
shall justify any discrimination against an employee for 
nonmembership in a labor organization (A) if he has rea- 
sonable grounds for believing that such membership was 
not available to the employee on the same terms and con- 
ditions generally applicable to other members, or (B) if 
he has reasonable grounds for believing that membership 
was denied or terminated for reasons other than the failure 
of the employee to tender the periodic dues and the initia- 
tion fees uniformly required as a condition of acquiring or 
retaining membership ; 


* * * * * 


(b) It shall be an unfair labor practice for a labor or- 
ganization or its agents— 


(1) to restrain or coerce (A) employees in the exercise 
of the rights guaranteed in section 7 * * re 


1 The matter in brackets was repealed, and the matter in italics was added, 
by Public Law 189, 82d Cong., 1st Sess., October 22, 1951. 





61 


(2) to cause or attempt to cause an employer to discrim- 
inate against an employee in violation of subsection 
(a) tsa = 

* * * * 

[Sec. 9] (e) [(1) Upon the filing with the Board by a 
labor organization, which is the representative of employees 
as provided in section 9 (a), of a petition alleging that 30 
per centum or more of the employees within a unit claimed 
to be appropriate for such purposes desire to authorize 
such labor organization to make an agreement with the 
employer of such employees requiring membership in such 
labor organization as a condition of employment in such 
unit, upon an appropriate showing thereof the Board shall, 
if no question of representation exists, take a secret ballot 
of such employees, and shall certify the results thereof to 
such labor organization and to the employer. 


(2) Upon the filing with the Board, by 30 per centum or 
more of the employees in a bargaining unit covered by an 
agreement between their employer and a labor organiza- 
tion made pursuant to section 8 (a) (3) (11), of a petition 
alleging they desire that such authority be rescinded, the 
Board shall take a secret ballot of the employees in such 
unit, and shall certify the results thereof to such labor 
organization and to the employer. ] 


(1) Upon the filing with the Board, by 30 per centum or 
more of the employees in a bargaining unit covered by an 
agreement between their employer and a labor organization 
made pursuant to section 8 (a) (3), of a petition alleging 
they desire that such authority be rescinded, the Board shall 
take a secret ballot of the employees in such unit and certify 
the results thereof to such labor orgamzation and to the 
employer.” 


* * * * * 


[See. 10] (b) Whenever it is charged that any person 
has engaged in or is engaging in any such unfair labor 


2 See preceding note. 
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practice, the Board, or any agent or agency designated by 
the Board for such purposes, shall have power to issue and 
cause to be served upon such person a complaint stating 
the charges in that respect, and containing a notice of 
hearing before the Board or a member thereof, or before 
a designated agent or agency, at a place therein fixed, not 
less than five days after the serving of said complaint: 
Provided, That no complaint shall issue based upon any 
unfair labor practice occurring more than six months prior 
to the filing of the charge with the Board and the service 
of a copy thereof upon the person against whom such 
charge is made, unless the person aggrieved thereby was 
prevented from filing such charge by reason of service in 
the armed forces, in which event the six-month period shall 
be computed from the day of his discharge. 


[See. 10] (f£) Any person aggrieved by a final order of 
the Board granting or denying in whole or in part the 
relief sought may obtain a review of such order in any 
circuit court of appeals of the United States in the circuit 
wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides 
or transacts business, or in the United States Court of 
Appeals for the District of Columbia, by filing in such 
court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition 
shall be forthwith served upon the Board, and thereupon 
the aggrieved party shall file in the court a transcript of 
the entire record in the proceeding, certified by the Board, 
including the pleading and testimony upon which the order 
complained of was entered, and the findings and order 
of the Board. Upon such filing, the court shall proceed in 
the same manner as in the case of an application by the 
Board under subsection (e), and shall have the same ex- 
clusive jurisdiction to grant to the Board such temporary 
relief or restraining order as it deems just and proper, and 
in hke manner to make and enter a decree enforcing, 
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modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board; the findings of 
the Board with respect to questions of fact if supported 
by substantial evidence on the record considered as a whole 
shall in like manner be conclusive. 


* * * * * 


See. 102. No provision of this title shall be deemed to 
make an unfair labor practice any act which was performed 
prior to the date of the enactment of this Act which did 
not constitute an unfair labor practice prior thereto, and 
the provisions of section 8 (a) (3) and section 8 (b) (2) of 
the National Labor Relations Act as amended by this title 
shall not make an unfair labor practice the performance of 
any obligation under a collective-bargaining agreement en- 
tered into prior to the date of the enactment of this Act, 
or (in the case of an agreement for a period of not more 
than one year) entered into on or after such date of enact- 
ment, but prior to the effective date of this title, if the per- 
formance of such obligation would not have constituted 


an unfair labor practice under section 8 (3) of the National 
Labor Relations Act prior to the effective date of this title, 
unless such agreement was renewed or extended subsequent 
thereto. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Board (respondent in No. 
14,257, petitioner in No. 14,324) the questions pre- 
sented are: 

1. Within six months of the filing and service of 
the charges in this case, the Company and the Union 
required employees to join the Union as a condition 
of employment. The Board found that this conduct 
constituted an unfair labor practice. The Company 
and the Union predicated their defense to this unfair 
labor practice on a contract requiring union member- 
ship as a condition of employment, which contract 
was illegally entered into over six months before the 
filing and service of the charges. The first question 
presented is whether under these facts the Board is 
precluded by Section 10 (b) of the Act (which pre- 
cludes issuance of a complaint based upon any unfair 
labor practice occurring more than six months prior 
to the filing and service of the charge) from showing 
the illegality of the contract asserted as a defense. 

2. Whether the Board’s order requiring the Com- 
pany and the Union to reimburse the employees for 
dues and initiation fees checked off pursuant to the 
contract is valid and proper. 
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IN THE 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14257 


LOCAL LODGE No. 1424, INTERNATIONAL ASSOCIATION 
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ASSOCIATION OF MACHINISTS, AFL-CIO, PETI- 


TIONER 
VU. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 
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NATIONAL LABOR RELATIONS BOARD, PETITIONER 


Vv. 


BRYAN MANUFACTURING COMPANY, RESPONDENT 


On Petition To Review and Set Aside, and On Petition For 
Enforcement Of, an Order Of the National Labor Re- 
lations Board 


BRIEF FOR THE NATIONAL 
LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


No. 14257 is before the Court upon petition of 
Local Lodge No. 1424, International Association of 
Machinists, AFL-CIO, and International Association 


(1) 
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a 


of Machinists, AFL-CIO (herein jointly called IAM), 
to review and set aside an order of the National Labor 
Relations Board issued against them and against the 
Bryan Manufacturing Company, on November 18, 
1957, following the usual proceedings under Section 
10(c) of the National Labor Relations Act, as 
amended (61 Stat. 136, 29 U.S.C., Sec. 151, et seq.). 
The Board, in its answer to the petition has requested 
enforcement of its order as against the IAM. No. 
14324 is before the Court upon petition of the Board 
for enforcement of its order as against the Company. 
The cases have been consolidated for purposes of 
briefing, argument, and for filing a single joint ap- 
pendix pursuant to an order of this Court dated 
February 7, 1958, and pursuant to the prehearing 
stipulation filed and approved by this Court, February 
26, 1958. The Board’s Decision and Order are re- 
ported in 119 NLRB No. 59. This Court has juris- 
diction of the proceedings under Section 10 (f) of 
the Act. 


I. THE BOARD’S FINDING OF FACT 


Briefly, the Board found that the IAM violated 
Section 8 (b) (2) and (1) (A) and the Company ' 
violated section 8 (a) (1), (2), and (3) of the Act, 
by maintaining and enforcing an agreement contain- 
ing a union security clause, which was executed at a 


‘Bryan Manufacturing Company is an Ohio corporation 
engaged in raanufacturing electrical products at several 
plants in Ohio, Indiana, and Michigan. The two plants here 
involved are located in Reading and Hillsdale, Michigan. The 
Goard’s jurisdiction is undisputed (J.A. 1368-1369; 94). 
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time when the IAM did not represent a majority of 
the employees in the unit. The Board also found 
like violations based on the execution and mainte- 
nance of a 1955 agreement, holding that such con- 
tract was merely an extension of the original illegal 
agreement (J.A. 1507).* The Board based its find- 
ings upon the following subsidiary facts. 


A. Events surrounding the execution of the 1954 agree- 
ment between IAM and the Company 


1. The Company accepts the IAM claim of ma- 
jority representation, without question as to its 
validity, and decides to recognize that union in 
July 1954 


In July 1954, Leslie Westbrook, then plant man- 
ager of the Company’s Reading plant (J.A. 1384; 
138), received a letter dated July 17, 1954 from IAM 
representative E. L. Schwartzmiller, and bearing the 
subject designation “Union Recognition.” Without 
indicating the existence of any proof thereof, the let- 
ter asserted that the IAM represented a majority of 
the “production and maintenance” employees of the 
plant, and requested an early meeting with the Com- 
pany for purposes of negotiating a collective bargain- 
ing agreement (J.A. 13886; 111-118, 1331). After re- 
ceiving the letter, on or about July 19, 1954, West- 
brook telephoned company counsel Walter F’. Probst, 
for advice. Probst stated that he ‘“‘would advise 


“J A” peferences are to the numbers appearing in bold 
face type on separate lines of the joint appendix. References 
preceding a semicolon are to the Board’s findings; those fol- 
lowing are to the supporting evidence. 
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recognizing them because he had been doing business 
with them in other plants” including plants in San 
Diego, California, Lancaster, Ohio, and Zanesville, 
Ohio. He stated further that he had found in his 
dealings with the IAM that whenever a company had 
“contested,” the IAM had “won out,” that he found 
them “fair to work with”, that he was dealing with 
them at the time in Lancaster, that he thought that 
they “could get along” and that they “might as well 
go ahead and have the meeting with them.” With- 
out mentioning the possibility of a Board election or 
other means of ascertaining whether the IAM actu- 
ally represented a majority, Probst indicated that if 
the Company did not “go ahead and arrange for a 
meeting,” the Company would “get beaten in the 
end.” He then asked Westbrook to mail the letter 
to him (J.A. 1386-1387; 140-141, 190-192, 218). 

Approximately a week after this telephone conver- 
sation, Westbrook and Company Vice-President Adams 
met with Probst in Detroit at which time they decided 
to recognize the IAM. The three Company officials 
discussed some tentative contract provisions and ar- 
ranged for a meeting with IAM representative 
Schwartzmiller for August 10 in Lancaster, Ohio 
(J.A. 1387-1388; 193-195). At no time after receipt 
of the IAM letter did Westbrook raise any question 
as to whether Schwartzmiller had any authorization 
cards from the employees, or raise any other question 
concerning Schwartzmiller’s claim of majority repre- 
sentation. He accepted this claim ‘on the strength 
of what” company attorney Probst had told him 
(J.A. 1888; 217-219). 
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oO 
2. The IAM and the Company negotiate a basic 
agreement on August 10, 1954, which the Com- 
pany signs 

On Tuesday, August 10, 1954, Westbrook, accom- 
panied by company attorneys Probst and Galucci, met 
with Schwartzmiller in Lancaster, Ohio, as had 
been arranged, to negotiate an agreement (J.A. 1388; 
110, 143-144). By the end of the meeting, agreement 
had been reached on the basic terms of a contract. 
This was to be typed up for final appreval and signa- 
ture, subject only to minor corrections. Westbrook 
understood, however, that the agreement was to have 
the approval of the employees (J.A. 1389; 195-196, 
198). Opening with a prefatory paragraph stating 
that the agreement was “made and entered into the 
10th day of August, 1954,” between the Company 
and the IAM, the basic agreement covers some 11 
pages and consists of 22 articles of the type custom- 
arily included in collective bargaining agreements. 
Two of the articles, however, one entitled “WAGES” 
and the other “SENIORITY,” specify that the provisions 
for each of these items shall be subsequently agreed 
upon and incorporated into the basic agreement as 
Exhibit A and Exhibit B respectively (J.A. 13879; 

1257, 1261, 1263). 
Article I which is entitled “RECOGNITION” and is 
a part of the basic agreement, provides that the 
Company will recognize the IAM “as the sole and 
exclusive bargaining agency for all the employees 
within the bargaining unit” and that the “Company 
will bargain collectively with the Union with respect 
to rates of pay, wages, hours and other conditions 
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pertaining to employment for all of the employees in 
the unit” (J.A. 1380; 1257). Article II of the basic 
agreement, entitled ““CHECKOFF,” provides that upon 
receipt of “a signed authorization of the employee 
involved,” the Company shall deduct from his last 
paycheck each month “the initiation fee and dues 
payable by him” to the International during the 
period provided for in the authorization (J.A. 1380; 
1257). Article III of the basic agreement, entitled 
“UNION SHOP” provides that, “As a condition of em- 
ployment, all employees covered by this agreement 
shall, forty-five (45) days after the date of execu- 
tion of this agreement, or in the case of new em- 
ployees forty-five (45) days after the date of hiring, 
become members of the Union, and remain members 
in good standing in the Union, during the term of 
this agreement” (J.A. 1381; 1257-1258). The basic 
agreement also provided that it “shall be in full force 
and effect from August 10, 1954 to August 10, 1956 
and shall automatically remain in full force from 
year to year thereafter,” in the absence of written 
notice of desire to amend or medify given not less 
than 60 days prior to the agreement’s expiration date 
(JA. 1382; 1267). Further, no alteration, varia- 
tion, waiver, or modification of the basic agreement 
is to be “binding upon the parties hereto unless such 
agreement is made and executed in writing between 
the parties hereto” (J.A. 13881-1382; 1267). 

After the August 10 meeting, Attorney Probst had 
the agreement typed, and mailed it to Westbrook who 
received it “around the 12th or 13th” of August (J.A. 
1388; 196). Vice President Adams then signed it for 
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the Company, but Schwartzmiller signed at a later 
date for the IAM under circumstances hereinafter 
described (J.A. 1388; 110, 122-123, 130-132, 136, 
161, 197, 222, 224). 


. The 1AM first appears at the Company’s Read- 
ing plant on August 16, 1954, and a “Temporary 
Bargaining Committee” is formed to sign the 
wage supplement to the contract 


While for about a month prior thereto the United 
Auto Workers had been organizing employees at the 
Reading plant,” it was not until August 16, 1954, i.e. 
after completion of negotiations of the aforementioned 
basic agreement and its execution by the Company, 
that the IAM made its first appearance at the plant. 
On this date, Union representative Schwartzmiller 
came to the plant, and had his first meeting with the 
“Temporary Bargaining Committee” which was 
made up of nine employees on the first shift and five 
employees on the second shift.’ Membership on this 
Committee was not based on any interest in the IAM. 
On the contrary, Plant Superintendent McFann se- 
lected the members at random, having gone through 
the time cards to try “to get a girl from each depart- 
ment” (J.A. 1394-1396, 1398; 162-163, 489, 499-494, 
683, 781). At least some of the members serving on 


During the summer of 1954, employees had held several 
meetings on behalf of UAW at the home of an employee, and 
a number of UAW authorization cards had been signed 
(J.A. 1393; 248-250, 310, 357-358, 1151-1152, 1180). 

‘There were approximately 150 employees then working 


at the plant, some 100 of them working on the first shift and 
50 on the second shift (J.A. 1895; 587, G.C. Ex. 4). 
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the Committee had never before heard of the IAM at 
the plant (J.A. 1898; 489, 492, 683). 

The employees selected for the “Temporary Bar- 
gaining Committee” were given no advance notifica- 
tion thereof, but were simply called from their re- 
spective shifts on August 16, and told to report to 
Westbrook’s office (J.A. 1398; 162, 490-493). When 
the five employees representing the second shift re- 
ported, Westbrook introduced them to Schwartzmiller, 
and identified him as representing the JAM (J.A. 
1396; 491, 494). Schwartzmiller then explained to 
the group that the IAM had an agreement with the 
Company as of August 10 which would be to the 
employees’ advantage (J.A. 1396; 428, 522-524, 684, 
688-691). He mentioned their “getting a raise” and 
stated that there were parts of the agreement which 
“eould be changed or altered in the future.” Most of 
the remaining time was spent by him in reading parts 
of the contract (J.A. 1396; 491-492, 691). Prior to 
the end of the meeting, which lasted approximately 
45 minutes to an hour, Schwartzmiller passed out 
membership cards and told the group that as long 
as they were in there, they ‘‘might just as well be the 
first to sign the cards.”’ All five employees then signed 
them (J.A. 1896; 497-499, 684-685). Before dis- 
missing the employees from the meeting, Schwartz- 
miller also stated that there would be some papers 
for them to sign later in connection with the agree- 
ment (J.A. 1397; 502). 

Some thirteen employees testified that prior to 
August 16, 1954, when the “Temporary Bargaining 
Committee” met with IAM Representative Schwartz- 
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miller, they had seen no IAM posters or circulars 
around the plant, they had never been asked to sign 
and had never signed any authorization or applica- 
tions for membership, they had never been approached 
by anyone on behalf of IAM, they had no knowledge 
of any discussions among employees at the plant re- 
lating to the IAM. The stipulated testimony of an 
additional 13 employees was to the effect that “the 
first time’”’ they knew a union had come into the plant 
was on August 16, after Schwartzmiller’s meeting 
with the second shift employees who had been chosen 
to serve on the “Temporary Bargaining Committee.” 
Prior to that time, they too had never been approached 
by any representative of the LAM, or by any employee 
on its behalf, and had never seen any IAM posters, 
literature, or circulars (J.A. 1392-1394; 233-235, 
237, 242-243, 255, 373, 423-426, 433, 448-449, 489, 
629-631, 686, 768-769, 790-791, 803-804). After the 
meeting of the “Temporary Bargaining Committee”, 
however, when members of the Committee returned 
to their jobs, word spread among the other employees 
about the purpose of the meeting (J.A. 1396; 250- 
521, 436, 451-452, 629, 688-689, 790). Accordingly, 
when Plant Superintendent McFann appeared not 
long afterwards, “quite a few girls gathered around”’ 
and questioned him as to how the selection of em- 
ployees for the Committee had been made. McFann 
told them the Committee had been ‘chosen at random”’ 
(J.A. 1896; 493-494, 501). 

On Tuesday, August 17, the 14 employees forming 
the “Temporary Bargaining Committee” were again 
called into Westbrook’s office, and this time signed 
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Exhibit A to the contract, the wage supplement (J.A. 
1389; 169, 171, 503-505, 694-695, 700-703). Vie 
President Adams and Schwartzmiller also signed the 
wage supplement (J.A. 1389; 199-200).’ Exhibit A 
provided for specified wage rates to be effective retro- 
actively to August 10, with a 5 cents per hour increase 
for all employees, and a further 5-cent increase in 
December 1954. The wage rates were to remain in 
effect until August 10, 1955, when “hourly wage rates 
only” could be reopened upon 60 days written notice 
(J.-A. 1382; 1270). The “Temporary Bargaining 
Committee” actually signed the contract at midafter- 
noon on Tuesday, August 17, without prior vote of 
approval by Reading plant employees. Although the 
employees of the two shifts held mass meetings on 
that date, the meetings occurred after all signatures 
had been affixed to the basic agreement with its wage 
supplement (J.A. 1389-1390; 252, 259, 438, 467, 631, 
719-722, 741, 758, 782, 815). Moreover, Schwartz- 
miller devoted both meetings simply to familiarizing 
the employees with the agreement that had been 
signed, and to electing committeemen from the re- 
Spective shifts. No vote was taken at either of the 
two meetings to approve the contract, or any of its 
provisions (J.A. 1390-1391; 240, 244-245, 259-260, 
380, 488, 442, 454-455, 765, 772-776, 782-788). 

On August 18, committeemen elected from each of 
the shifts replaced members of the “Temporary Bar- 
gaining Committee,” and negotiations commenced for 


* While Schwartzmiller also signed the basic agreement 
at tills time, Adams, as noted supra, p. 6, had already 
signed this document on behalf of the Company. 
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the seniority provisions of the contract which, as 
noted supra, p. 5, were to be included as Exhibit 
B. Agreement was reached on this phase of the con- 
tract on September 2, 1954, when Exhibit B was 
signed. The provisions on seniority thus constituted 
the only part of the 1954 agreement which committee- 
men elected by employees played any part in negotiat- 
ing (J.A. 1390-1892; 133, 170, 402, 404-409, 809- 
812, 814-818). 


4. IAM Representative Schwartzmiller admits the 
IAM did not obtain the contract as majority 
representative of the employees 


After the appearance of the IAM at the Reading 
plant on August 16, Schwartzmiller was confronted 
on a number of occasions with the question how the 
IAM had come into the plant. The first of these occa- 
sions occurred in the plant on the evening of August 
16 when Schwartzmiller talked with Ruth Moses, an 
employee who had been interested in the UAW, and 
who had only shortly before learned of the IAM after 
the second-shift employees on the Temporary Bar- 
gaining Committee had returned from Wesibrook’s 
office. Schwartzmiller approached Moses at her ma- 
chine, introduced himself as a representative of the 
IAM, and said that he understood Moses was not 
exactly pleased with the Union. Moses answered that 
“Gt was merely the way they had come in” which she 
questioned. Schwartzmiller explained that the [AM 
had been organizing another company interrelatd eco- 
nomically with Bryan, that “tne company had agreed 
to let” the IAM come into the Reading plant, and 
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that the IAM “came immediately, rather than try to 
organize in the usual way, because they figured they 
would come while the company was in the mood” 
(J.A. 1401-1402; 253-254, 280-282). 

The second incident occurred on the afternoon of 
August 17, after the meeting of Schwartzmiller with 
the first shift employees. As Schwartzmiller was 
leaving the meeting hall, some officers of Local 701, 
UAW, introduced themselves and asked what was 
going on. Schwartzmiller told them that he had a 
contract with Bryan. In the ensuing discussion 
Schwartzmiller was asked if he did not know that the 
two unions had a “non-raiding agreement,” and some- 
one in the group accused him “of coming in the back 
door.” Schwartzmiller neither denied nor confirmed 
the accusation, but when asked how he “got away 
with it,” replied that it depended on whom you 
knew and that “if you can get away with it, you just 
get away with it.” Schwartzmiller also told the group 
that he had just negotiated a contract with some other 
plant in Ohio. (J.A. 1402-1404; 292-296, 301, 310- 
311, 323-324.) 

That night, during the meeting with employees 
from the second shift, Ruth Moses queried Schwartz- 
miller again, this time publicly, as to how the IAM 
had come into the plant and obtained a contract with 
the Company. Schwartzmiller made no claim that the 
employees had designated the IAM as their bargain- 
ing representative, but stated that he had been warned 
that an attempt would be made to break up the meet- 
ing (J.A. 1404; 236, 239, 256-257, 280, 382, 400-401, 
439, 453, 631, 808). 





13 


Finally, at a meeting of the Executive Committee 
of the [AM Local Lodge during the summer of 1955, 
when there was still discussion among employees as 
to whether the IAM had properly come into the plant, 
Schwartzmiller explained that the IAM had been on 
strike at Essex Wire, a company in Lancaster, Ohio, 
that they had that company, which was “connected”’ 
with Bryan, “over a barrel,” and that they had se- 
cured their contract at the Reading plant because 
“they told them that they would have to let them 
come in up here” (J.A. 1406-1408 ; 328-330, 338-341). 


B. The August 30, 1955 agreement 


During the summer of 1955, Schwartzmiller and 
Carl Cederquist, a Grand Lodge Representative of 
the IAM, initiated further negotiations with the 
Company by requesting a wage reopening under the 
wage supplement agreement of the 1954 contract, 
which provided that “hourly wage rates only” could 
be reopened on 60 days written notice given prior to 
August 10, 1955 (J.A. 1421; 550-552, 1270). Several 
bargaining conferences were held with the Company 
during the latter part of August, 1955, in which 
Schwartzmiller and Cederquist participated, as well 
as representatives of the Local Lodge (J.A. 1421- 
1422; 540, 542-554). 

Schwartzmiller and Cederquist were also present 
at meetings of the Local Lodge held during the pe- 
riod of the negotiations (J.A. 1421-1422; 633-634, 
643). As a result of the bargaining sessions, a 3- 
year agreement dated August 30, 1955, was entered 
into, and signed by 6 employees for the Local Lodge, 
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as well as by Cederquist. Plant Manager McFann 
signed for the Company (J.A. 1420-1421; 173-174, 
563-564). 

The 1955 agreement, the initial term of which runs 
from August 10, 1955, to August 10, 1958, embraces 
the production and maintenance employees at the 
Reading plant, and also such employees at a second 
plant in Hillsdale, Michigan, which the Company ac- 
quired to relieve its overcrowded facilities at Reading 
(J.A. 1422, 1423; 174, 178, 569-570). 

The 1954 and 1955 contracts are substantially 
similar, and the articles providing for “Union Shop” 
and “checkoff” in the 1955 agreement are identical 
with those in the 1954 agreement (J.A. 1422; 1257- 
1258, 1276-1277). These provisions have been en- 
forced under each of the contracts and every em- 


ployee who has been with the Company 45 days or 
more has had his dues to the IAM checked off (J.A. 
1423; 605, 866). 


i. THE BOARD’S CONCLUSIONS OF LAW 


The Board concluded, as had the Trial Examiner, 
that by compelling employees to join the IAM as a 
condition of employment, the Company had violated 
Section 8 (a) (1), (2), and (3), and the IAM had 
violated Section 8 (b) (1) and (2) of the Act (J.A. 
1440-1442, 1507). Rejecting the contention that the 
compulsion was not unlawful because it was con- 
ducted under the aegis of a union security contract 
permissible under Section 8 (a) (3), the Board noted 
that such an agreement can be valid only when nego- 
tiated with a union representing a majority of the 
employees. In this case the Board noted that the facts 
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and circumstances surrounding the execution of the 
1954 agreement established a prima facie case of lack 
of majority representation and that neither the Com- 
pany nor the JAM came forward with anv evidence 
whatsoever to refute that showing (J.A. 1507).° 

The Board, with two members dissenting, also re- 
jected the contention that because the initial union- 
security agreement was executed over six months 
prior to the filing and service of charges Section 10 
(b) of the Act precluded the issuance of a complaint 
in the case (J.A. 1504). In agreement with the Trial 
Examiner, the Board held that, while it was pre- 
cluded by the Section 10(b) limitation from finding 
that the execution of the 1954 contract was an unfair 
labor practice, it was not so precluded with respect 
to its maintenance and enforcement, and the execu- 
tion, maintenance and enforcement of the 1955 con- 
tract perpetuating such unlawful conduct, all within 
the six months period preceding the filing of the 
charges (J.A. 1504-1506). 

Noting that Section 10(5) is a statute of limitations 
and not a rule of evidence, the Board heid that evi- 
dence of the unlawfulness of the 1954 contract at the 
time it was executed was admissible to show its con- 
tinued invalidity, which does not end with its execu- 
tion, but “‘continues so long as the unlawfui contract 
remains in effect” (J.A. 1504). 


‘In a separate concurring opinion, Member Jenkins con- 
cluded that the union-security provision in Section 8 (a) 
(3), being in the nature of an exception to the Act, placed 
the burden of proving compliance with its requirements, in 
the first instance, on the Company and the IAM (J.A. 1518). 
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iI. THE BOARD’S ORDER 


The Board ordered the Company and the IAM to 
cease and desist from giving effect to their contract, 
and directed the Company to withhold recognition 
from the IAM, unless and until it was certified as 
the bargaining representative of the employees (J.A. 
1508-1510). The Board further ordered the Company 
and the IAM to cease and desist from entering into, 
maintaining, or renewing their union security agree- 
ment, which failed to meet the requirements of Sec- 
tion 8 (a) (3), and from in any like or related man- 
ner invading employee rights under Section 7 of the 
Act (ibid.). The Board also ordered both parties to 
stop giving effect to any checkoff cards, and jointly 
and severally to reimburse employees for any dues or 
initiation fees checked off pursuant to any agreement 


between the parties (J.A. 1511-1512).° Finally, the 
order directs both parties to post appropriate notices 
(J.A. 1509-1511, 1525-1527). 


SUMMARY OF ARGUMENT 


1. The unfair labor practice in this case is the 
compelling of employees to join a union as a condition 
of their employment. This unfair labor practice was 
committed within six months of the filing and service 
of the charges, and was therefore cognizable by the 


“The Company’s liability for reimbursment of dues and 
initiation fees commences December 10, 1954 (six months 
prior to the service of the charge upon the Company), and 
the Unicn’s liability commences February 8, 1955 (six 
months before service of the charge upon the Union) (J.A. 
1511-1512, 1224-1229). 
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Board. The Company and the Machinists seek to 
defend this unfair labor practice by relying on the 
proviso to the Act which authorizes, under certain 
circumstances, a contract requiring union member- 
ship as a condition of employment. Such a contract 
can be a defense, however, only when it is executed 
by a union representing a majority of the employees. 
In this case the Union did not represent a majority 
when the contract was executed, and so the contract 
cannot serve as a defense. 

The fact that the contract was executed over six 
months before the charges in this case does not estab- 
lish its validity as a defense or preclude the Board 
from showing that the contract is no defense to the 
unfair labor practices. The limitations proviso pre- 
eludes the Board from basing unfair labor practice 
findings on the execution of the contract, but it does 
not preclude the Board from establishing the fact 
that the Machinists lacked a majority when the con- 
tract was executed. As the unfair labor practiecs 
were still being committed when the charges were 
filed, the limitations period “had not even begun to 
operate.” N.L.R.B. v. Gaynor News Co., 197 F. 2d 
719, 722 (C.A. 2), affirmed, 347 LOPS ae yi 

2 The Board’s order directing that the Union and 
the Company reimburse the employees for initiation 
fees and dues checked off under the contract is a rea- 
sonable exercise of the Board’s discretionary power 
in remedying unfair labor practices. Similar orders 
have been sustained in numerous court decisions. As 
the employees were coerced by an unlawful! contract 
into joining the Union, the contention that they vel- 
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untarily paid initiation fees and dues is, at best, sheer 
speculation. In such circumstances the burden rests 
“upon the tortfeasor to disentangle the consequences” 
by showing that even absent the unlawful contract 
the employees would have joined. N.L.R.B. v. Rem- 
ington Rand, Inc., 94 F. 2d 862, 872 (C.A. 2), cer- 
tiorari denied, 304 U.S. 576. The fact that the em- 
ployees may have derived benefits from their union 
membership does not distinguish this case from cthers 
in which reimbursement has been held a proper rem- 
edy for the unfair labcr practice of compelling em- 
ployees to join a union. 


ARGUMENT 


Introduction 


The Board in this case found that the IAM and 
the Company violated the Act by requiring employees 
as @ condition of employnient to join and remain 
members of the IAM. The statutory violation in- 
volved in this conduzt is infringement of the em- 
ployees’ right to refrain from union activity, guaran- 
teed in Section 7 of the Act and implemented by 
Sections 8 (a) (1), (2) and (3), and 8 (b) (1) and 
(2). The IAM and the Company contend, however, 
that their conduct did not violate those Sections 
because their conduct was premised on an agreement 
requiring union membership as a condition of employ- 
ment as permitted under the proviso to Section 8 (a) 
(3). The Board held that the agreement did not meet 
the requirement of the proviso which specifies that the 
union must be the representative of the employees 
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when the agreement is made.” The Board found, and 
the IAM concedes (Br. 8, n. 2), that the IAM did 
not represent a majority when the agreement was 
made. The agreement therefore did not qualify under 
the statute and could not legally justify the action of 
the parties in requiring union membership as a con- 
dition of employment.’ The IAM and the Company 
contend that because the contract was execuced more 
than six months prior to the charges, Section 10 (b) 
of the Act precludes the Board from relying on the 
IAM’s lack of majority at the time of execution." 


’Uncer Section 8 (a) (3) such a union shop agreement 
can be valid only if the contracting “labor organization is the 
representative of the employees as provided in Section 9 
(a), in the appropriate bargaining unit covered by such 
agreement when made...” Section 9 (a) prcvides that 
“Representatives designated . . . by the majority of the 
employees ... shall be the exclusive [collective bargaining] 
representatives .. .” Accordingly a union security agree- 
ment between an employer and a union which does not 
represent a majority of the employees fails to meet the 
statutory conditions. 


” Under well-settled law an employer and a union, who 
enforce a union security egreement which does not meet the 
statutory conditions, violate Section 8 (a) (1), (2) and 
(3), and 8 (b) (1) and (2), respectively. N.L.R.B. v. Electric 
Vacuum Co., 315 U.S. 685, 695; N.L.R.B. V. Gaynor News 
Co., 197 F. 2d 719, 723 (C.A. 2), affirmed 347 U.S. 17; 
N.L.R.B. Vv. Gottfried Baking Co. 210 F. 2d 772, 782 (C.A. 
2): N.L.R.B. v. United Hoisting Co., 198 F. 2d 4165, 468-469 
(C.A. 3), certiorari denied, 344 U.S. 914; N.L.R.B. v. F. H. 
McGraw & Co., 206 F. 2d 635, 639 (C.A. 6), and cases there 
cited: N.U.R.B. v. Shuck Construction Co., 243 F. 2d 519, 521 
(C.A. 9). 


1 Section 10 (b) so far as pertinent provides that “no 
complaint shail issue based upon any unfair labor practice 
occurring more than six months prior to the filing [and 
service] of the charge... ..” 

















We shall show that the limitations provision limits 
the unfair labor practices which may be found by the 
Board, but does not preclude the Board from relying 
upon facts establishing the invalidity of the contract 
upon which the parties rely for their defense." As in 
N.L.R.B. v. Gaynor News Co., 197 F. 2d u19, 722 
(C.A. 2), affirmed, 347 U.S. 17, 


. . SO long as that contract continued in force, 
if actually illegal, a continuing offense was being 
committed by the employer, . . . [and] the six 
months’ limitation period of Section 10 (b) had 
not even begun to operate [citing cases]. 


i. THE CONTINUED ENFORCEMENT OF THE UN- 

_ LAWFUL UNION SECURITY AGREEMENT WAS 
AN UNFAIR LABOR PRACTICE COMMITTED 
WITHIN SIX MONTHS OF THE FILING AND 
SERVICE OF THE CHARGE 


The Company and the IAM, in urging that their 
invalid union security contract cannot be the basis of 
unfair lavor practice findings, rely upon the fact that 
the contract was executed more than six months prior 
to the filing and service of the charges. This argu- 
ment, we believe, arises from a misconception of the 
issue. The violation with which we are concerned is 
not the execution of the contract, but the illegal en- 


11 In characterizing the contract as a “defense” we do not 
mean to say that the burden of proving validity of the 
agreement is on the parties thereto. We believe the General 
Counsel has the burden of establishing the facts which show 
that the agrcement was invalid, and in this case the proof of 
invalidity (i. e., lack of IAM majority at time of execution) 
is so overwhelming that the IAM concedes the point (Br. 8, 
n. 2). Our analysis is, however, that the basic unfair labor 
practice is compelling employees to join the IAM, and the 
contract is urged as a defense to this unfair labor practice. 
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couragement of union membership and related viola- 
tions arising out of the continued enforcement of an 
unlawful contract." That continued enforcement of 
such a contract is itself an unfair labor practice is 
established by a host of cases. 

Thus, in the Gaynor News case, quoted supra, p. 
20, the company and the union entered into a union 
security agreement in 1948 without going through 
certain procedural steps then required by the Act. 
In the ensuing litigation brought by the Board, the 
company claimed that the 1948 agreement, which was 
apparently valid on its face, could not be the basis of 
an unfair labor practice because it had been executed 
over six months prior to the filing of the charge. The 
Second Cireuit rejected that contention, saying in 
language fully applicable here, that “so long as that 
contract continued in force ... a continuing offense 
was being committed ... [and] the six months’ limi- 
tation period . . . had not even begun to operate.” 
197 F. 2d at 722. 

Similarly in N.L.R.B. v. International Brotherhood 
of Teamsters, 225 F. 2d 348, 346, 349 (C.A. 8), and 
in N.L.R.B. v. Dallas General Drivers, 228 F. 2d 702, 
704 (C.A. 5), the courts held that Section 10 (b) did 
not preclude the Board from finding that the enforce- 


12 The record admits of no doubt, and the IAM does not 
deny, that the union security provisions of the agreement 
were enforced within six months preceding the filing of the 
charge. The Company expanded its facilities during this 
period, and the new employees were required, by the terms 
of the contract, to join the JAM within 45 days. The union 
security provisions thus had a coercive effect within the 
limitations period. 
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ment of an illegal contract within six months of the 
charge was violative of the statute, even though the 
contract had been executed over six months before 
the charge.” 

See also N.L.R.B. v. F. H. McGraw & Co., 206 F. 
2d 635, 639 (C.A. 6), where the court stated in an- 
swer to a contention substantially identical to that 
advanced here: 


... the unfair labor practice alleged in the com- 
plaint was not the execution of this contract, but 
its illegal enforcement and implementation after 
dune, 1951, all of which took place within the 
period of limitations provided in the Act. As 
long as the contract in violation of the Act con- 
tinued in force, a continuing offense was being 
committed; and since the contract was in force 
at the time of filing, the six month period of 


limitations had not begun to operate .. . [citing 
cases |. 


Accord: Katz v. N.L.R.B., 196 F. 2d 411, 415 (C.A. 
9); N.L.R.B. v. United Hoisting Co., 198 F. 2d 465, 
468-469 (C.A. 3), certiorari denied, 344 U.S. 914. 

The Company and the IAM attempt to distinguish 
the authorities thus far discussed, urging that in those 
cases the illegality of the union security agreement 
was apparent on its face whereas in the instant case 
the illegality arises out of a condition existing at the 
time the agreement was executed. 

In the first place, of course, this suggested distinc- 
tion is inapplicable to the Gaynor News case where, 


3 The illegality of the contract in the Teamsters and 
Dallas cases lay in the fact that it provided for union control 
over seniority. 
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as here, the illegality of the union security agreement 
Was not apparent on its face ee arose out of a con- 
dition (failure to hold an authorization election) pre- 
vailing when the agreement was execuied. 197 F. 2c 
at 723. The suggested distinction is also inanpieab 

to the Teamsters case, where the Eighth Circuit ex 
pressly held that it was “zranting enforcement . 
not because of [the union’s] having made the contract 
provision, but because of the abuse to which it ue 
seen fit to put the provision in the specific situation.’ 
225 F. 2d at 349." 

The argument that the six months’ period begins 
to operate when the illegal agreement is executed un- 
less the agreement is illega! on its face is refuted, no 
only by the Gaynor and Tearisteis cases, but also oa 
the statute itself. The buns as the Board notec, 
leads to the anomalous result that the “contract vic- 
lated the Act ... only at the precise moment it was 
signed” (J.A. 1505). Under the statute, however, any 
discrimination encouraging union membership is ex- 
pressly forbidden excep: in accordance with the nar- 
vow terms of the proviso permitting union security 
agreements. N.L.R.B. v. Electric Vacuum Co., 315 
U.S. 685, 695; N.L.R.B. v. Bon Juan, Inc., 178 F. 2d 


14 In that case the “abuse” within the six months’ period 
was the withholding of certain jobs (225 F. 2d at 346); 1n 
the instant case, the “abuse” was the maintenance of the 
agreement which compelled new employees to join the Union 
and compelled present employees to maintain membership. 
The continued enforcement of the agreement here was a 
continuing unfair labor practice which had “subsequenc 
specific use or application,” rather than a “mere passive 
existence.” See 225 F. 2d at 346. 
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625, 627 (C.A. 2). Making new employees join the 
union when not authorized by a valid union security 
agreement is thus an unfair labor practice, separate 
and apart from the making of the agreement. Indeed, 
the enforcement of the agreement would seem to be 
more of an invasion of employee rights than its mere 
execution. Yet, under the argument of the IAM and 
the Company, an employee hired more than six months 
after execution of the agreement could be compelled 
to join thte IAM notwithstanding that the agreement 
purporting to require such membership was invalid 
when made. The Board reads Section 10 (b) as con- 
ferring immunity for past violations, but not as con- 
ferring a prescriptive right to violate the Act in the 
future. 

The IAM and the Company argue that because a 
critica! fact in establishing the violation—namely, the 
lack of majority when the contract was executed— 
eecurred outside the six months’ period, the Board is 
precluded from establishing the violation. We submit 
that the law is settled to the contrary. 

Thus in N.L.R.B. v. Clausen, 188 F. 2d 439, 443 
(C.A. 3), certiorari denied, 342 U.S. 868, the court 
sustained the Board’s reliance on events preceding the 
six: months’ period, as casting light on conduct occur- 
ring within the period, stating that “Section 10 (b) 
enacts ‘a statute of limitations and not a rule of 
evidence.’ See also N.L.R.B. v. General Shoe Co., 


1>The court in Clawsen expressly approved the Board’s 
holding in Axelson Mfg. Co., 88 NLRB 761, 766, where the 
Board stated: 

| Section 10 (b) enacts a statute of limitations and not a 

‘rule of evidence. It forbids the issuance of complaints 
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192 F. 2d 504, 507 (C.A. 6), certiorari denied, 343 
U.S. 904; N.L.R.B. v. Brown & Root, Inc., 203 F. 2d 
139, 145-146 (C.A. 8); Superior Engraving Co. V. 
N_UR.B., 183 FF. 2d (83, 191. (CA. 7), certiorarl 
denied, 340 U.S. 930. These cases apply to this Act 
what the Supreme Court has characterized as “the 
established judicial rule of evidence that testimony of 
prior or subsequent transactions, which for some rea- 
son are barred from forming the basis for a suit, 
may nevertheless be introduced if it tends reasonably 
to show the purpose and character of the particular 
transactions under scrutiny.” F.T.C. v. Cement In- 
stitute, 333 U.S. 6838, 705, citing Standard Oil Co. 
v. United States, 221 U.S. 1, 46-47, and United States 
v. Reading Co., 253 U.S. 26, 43-44. See also Brown 
v. Elliott, 225 U.S. 392, 400-401. Thus, in the crim- 


inal law, although the applicable statute may bar a 
prosecution for a crime committed beyond the limited 
period, it does not prevent the admission of evidence 
of acts, occurring before the period, which prove a 


and consequently, findings of violation of the statute in 
conduct not within the 6 months’ period. But it does 
not * * * forbid the introduction of relevant evidence 
bearing on the issue as to whether a violation has oc- 
curred during the 6 months’ period. Events obscure, 
ambiguous, or even meaningless when viewed in isola- 
tion may, like the component parts of an equation, be- 
come clear, definitive, and informative when considered 
in relation to other action * * *. Congress can scarcely 
have intended that the Board, in the performance of its 
duty to decide the validity of conduct within the 6 
months’ period, should ignore reliable, probative, and 
substantial evidence as to the meaning and nature of 
the conduct. Had such been the intent it seems reason- 
able to assume that it would have been stated. : 
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crime not barred by the statute,’ even if this same 
evidence also would have been probative of the offense 
outlawed by the statute.” 

The IAM in its brief (p. 33) concedes that “if a 
refusal to bargain is alleged, obviously the union’s 
certification a year before is admissible to establish 
its representative status.” By the same token, we as- 
sume the IAM would concede that a union’s majority 
may be established by authorization cards dated seven 
or eight months before the refusal to bargain. But, 
if a union’s majority may be established by facts oc- 
curring outside the six month period, in order to 
determine whether conduct within the period was an 
unfair labor practice, then we submit that a union’s 
lack of majority may likewise be established by facts 
occurring outside the six month period. 

The IAM and the Company argue that the Board 
is barred from finding that the IAM had no majority 
when the contract was executed because that is tanta- 
mount to finding an unfair labor practice outside the 
Statutory period. The same argument, of course, 
would establish error in the Gaynor case, 197 F. 2d 
719, 722, 723. But the fact that execution of the 
contract is also an unfair labor practice does not pre- 
clude the Board from finding that its enforcement 
within the six month period violates the Act. Thus, 
for example, if the employer on opening his plant 
commits an unfair labor practice by announcing to 
the employees “I shall discharge anyone who joins a 


1 rurviance V. State, 185 Md. 189, 44 A. 2d 474, 477-478. 
3° People V. Cuevas, 18 Cal. App. 2d 151, 63 P. 2d 311, 312. 
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union,” and a year later when an employce joins a 
union he is discharged, the Board in finding a siai- 
utory violation in the discharge may reiy on the co- 
ercive statement, even though the limitations provi- 
sion prevents the Board frem finding that the state- 
ment was an unfair labor practice. The making of the 
statement in the hypothetical case just suggested, like 
the IAM’s lack of majority here, may be an essential 
fact in establishing an unfair labor practice within 
the six month period, even though the statement, like 
the lack of majority, also establishes ancther unfair 
labor practice outside the limitations pericd.™ 


1s The IAM argues (Br. 27, 33) that the Board’s reasoning 
makes Section 10 (b) a dead letter. The IAM contends that 
under the Board’s reasoning its claim to majority status is 
permanentiy tainted, and it could be held liable under the 
last of a series of union security agreements merely because 
it lacked a majority when the original agreement was ex- 
ecuted. This argument, we submit, confuses the principles 
governing statutes of limitations with those governing the 
weight of evidence. Where the claim of lack of majority 
depends upon facts of ancient vintage, it may be that the 
evidence will be of insufficient probative force. Thus in the 
hypothetical example above, the threat to fire the first union 
member may have been uttered twenty years before the 
discharge in question, and for that reason the Board or a 
court might believe that the threat should be disregarded in 
determining whether the discharge was motivated by union 
membership. As stated in Purviance v. State, 185 Md. 189, 
44 A. 2d 474 at 478: 
While the trial court may, and in some instances should, 
reject evidence which, although relevant or deemed to 
be relevant, appears too remote to be material, yet of 
course there are many instances in which particular 
evidence has been held not inadmissible on this ground, 
and ordinarily remoteness affects the weight, rather 
than the admissibility of evidence. The question of ex- 
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None of the cases relied on by the IAM (Br. 29-32) 
militates against the arguments thus far advanced. 
Perhaps the closest in point is American Federation 
of Grain Millers v. N.L.R.B. 197 F. 2d 451, 454 
(C.A. 5). But in that case, unlike the case at bar, 
the Board, to have found an unfair labor practice 
within the statutory period, would have had to make 
an express finding that another unfair labor practice 
had been committed outside the six-month period. 
As the Fifth Circuit has itself observed in distin- 
guishing the Grain Millers case, all that was de- 
cided there was that “the original refusal [to bar- 
gain], occurring outside the six-month period, did not 
create a continuing violation where no further request 
to bargain was made.” N.L.R.B. v. Dallas General 
Drivers, 228 F. 2d 702, 704. See also the discussion 
of the Grain Millers case in N.L.R.B. v. Brown & 


Foot, Inc., 203 F. 2d 139, 145-146 (C.A. 8). In the 
Grain Millers case the Board denied relief to the 
striking employees because relief could have been 


cluding evidence because of remoteness rests largely in 

the sound discretion of the trial judge. 
In the instant case, the circumstances surrounding the ex- 
ecution of the contract in August 1954 were not “too re- 
mote” to be considered in determining the contract’s in- 
validity. As noted, supra, p. 13, during the summer of 
1955, i.e., even after the charge had been filed, the employees 
were discussing whether the IAM had properly come into the 
plant. And at a meeting of the Executive Committee of the 
Local Lodge during this period, IAM Representative 
Schwartzmiller explained that the IAM had another com- 
pany, “connected” with Bryan, “over a barrel,” and that 
they, had secured their contract at the Reading plant be- 
cause “they told them that they would have to let them come 
in up here.” 
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granted only on a specific finding that the employer 
had committed an unfair labor practice over six 
months before the charge. In the instant case, al- 
though the Board relies on facts which incidentally 
establish such an unfair labor practice, the violation 
depends on those facts, and not, as in Grain Millers, 
on their legal significance. 

N.L.R.B. v. Pennwoven, 194 F. 2d 521 (C.A. 3) 
and N.L.R.B. v. Childs Co., 195 F. 2d 617 (C.A. 2), 
are likewise not in point. Those cases hold that a 
discharge for union activities is not a ‘continuing 
tort,” that the employee’s right under the Act to 
reinstatement and back pay is barred after six months, 
and that the employer therefore does not commit a 
new unfair labor practice when he refuses reinstate- 
ment and back pay after six months have run. But 
those cases do not hold that an unlawful discharge 
occurring outside the limitations period cannot be 
evidence of an unlawful refusal to rehire within the 
period. See N.L.R.B. v. Textile Machine Works, 214 
F. 2d 929, 932, 935 (C.A. 3). The inapplicability of 
the Pennwoven-Childs doctrine to cases concerning 
illegal union security agreements is spelled out in 
Katz v. N.L.R.B., 196 F. 2d 411, 415, n. 5a (C.A. 9), 
and in N.L.R.B. v. United Hoisting Co., 198 F. 2d 465, 
468-469 (C.A. 3), certiorari denied, 344 U.S. 914.” 


'’ The LAM also cites several Board decisions (Br. 31-35). 
In the first place, the issue before this Court is whether the 
Board was correct in the instant case. Even conceding, 
arguendo, that the cases cited are inconsistent with the result 
here, this would establish only that the Board here overruled 
the earlier cases sub silentio, and (at least in the absence of 
any suggestion that the parties acted in reliance thereon) 
would not establish error in the instant case. In any event, 
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Finally, we submit that the IAM’s extensive reli- 
ance on the various appropriations riders (Br. 41-49) 
is also misplaced. In the first place, the LAM concedes 
(Br. 35-36, 38-40), and numerous cases establish, 
that where the union shop agreement is invalid on 
its face, the Section 10(b) limitations period is in- 
applicable. Under the appropriation riders relied on 
by the IAM, however, the agreement would be im- 
mune to challenge even where its invalidity was 
patent. Thus the IAM’s own concession, required 
by settled authority, establishes that the early appro- 
priations riders on which it relies had far broader 
sweep than Section 10(b). Second, the checkered 
history of the appropriations riders traced in the 
IAM brief concludes with a rider (Br. 48, n. 21) 
which expressly applied only to agreements with a 


union “which represents a majority of [the] em- 
ployees.” This final rider, therefore, would not have 
applied to the agreement in this case.*’ This rider 
passed the Senate May 5, 1947, while the Taft- 
Hartley bill was still being debated. It was this 
rider to which the Senate Report referred (IAM 
Br. 41-42) when it said that under the new Section 


the cited cases are readily distinguishable in that in the 
instant case the continuing nature of the contract establishes 
all the elements necessary to show commission of an unfair 
labor practice within the six months’ period. 


*” Senator Knowland, a member of the Appropriations 
Committee, explained the rider as making “it clear that the 
[limitations] provision applies only in cases in which tho 
employer and employee have gone through the process of 
determining whom the majority in the plant desire to repre- 
sent them.” 93 Cong. Rec. 4499. 





10(b) limitation the “vider to the current appropria- 
tions bill . . . would no longer be necessary” (empha- 
sis supplied). As the rider in question would not 
have protected the contract here, the stature veplac- 
ing the rider extends no further protection. 

In short, the limitations provision does net prevent 
the Board from establishing that which the LAM now 
eoncedes—namely, that the IAM lacked a majority at 
the time the agreement was executed, so that it was 
never a valid agreement and could not be a defense 
to the unfair labor practice of compelling empioyees 
to join the IAM. Manifestly the fact that the IAM 
may have since achieved a majority pursuant to the 
unlawful contract is irrelevant, for under settled law 
changes in a union’s majority status which result from 
unfair labor practices do net affect the Board’s power 
to restore the status quo ante. Frank Bros. Co. V. 
N.L.R.B., 321 U.S. 702, 703-705; Joy Silk Mills v. 
N.L.R.3., 87 App. D. C. 360, 372, 185 F. 2d 732, 
744, certicrari denied, 341 U.S. 914. 


Il. THE BOARD DID NOT ABUSE ITS DISCRE- 
TION IN ORDERING THE COMPANY AND THE 
IAM TO REIMBURSE THE EMPLOYEES FOR 
BUES CHECKED OFF PURSUANT TO THE 
CONTRACT 


Under settled law, the Board’s order directing the 
Company and the IAM to reimburse the employees 
for dues checked off pursuant to the contract ‘‘should 
stand unless it can be shown that the order is a 
patent attempt to achieve ends other than those whic: 
can fairly be said to effectuate the policies of the Act.” 
Virginia Electric Co. v. N.L.R.B., 319 U.S. 533, 538- 

















32 


040; N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 344, 
347. As in the cases cited, “There is no such showing 
here.” 

As we have shown, the contract unlawfully required 
that employees become members of the IAM and that 
they pay dues and initiation fees as the express price 
of continued employment. That the Company collected 
these sums by means of a check-off is beyond dispute. 
Plant Manager McFann testified that subsequent to 
the execution of the August 1954 contract “all the 
employees authorized the check-off sheet except pos- 
sibly a few on probation,” and that no employee who 
had been employed 45 days or longer had ever re- 
fused to have his dues checked off (J.A. 866-867). 
Under these circumstances it has long been judicially 
settled that the Board may “expunge the effects of the 
unfair labor practices by ordering the reimbursement 
of checked-off dues.” Virginia Elec. Co., supra, 319 
U.S. at 541. For the “[union shop] arrangement 
illegally imposed” furnished “the requisite coercion 
. .. to sustain the refund order.” N.L.R.B. v. Bras- 
well Motor Freight Lines, 213 F. 2d 208, 209 (C.A. 
\). See also N.L.R.B. v. Local 404, 205 F. 2d 99, 104 
(C.A. 1); N.L.R.B. v. Parker Bros., 209 F. 2d 278, 
280 (C.A. 5); N.L.R.B. v. Shedd-Brown Mfg. Co., 
213 F. 2d 163, 170-171 (C.A. 7); N.L.R.B. v. Balti- 
more Transit Co., 140 F. 2d 51, 57-58 (C.A. 4), cer- 
tiorari denied, 321 U.S. 795. 


*" As all the employees submitted to the check-off, the 
Board’s order is couched in terms of reimbursing checked off 
dues. The IAM’s argument (Br. 55-56) that the order 
is somehow invalid because it does not speak of dues paid 
directly is simply not addressed to the facts of this case. 
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The IAM suggests (Br. 57) that the Virginia 
Electric case is distinguishable because the union 
there was dominated by the employer in violation 
of Section 8 (a) (2). The short answer to this con- 
tention is that the continued enforcement of the agree- 
ment in the instant case was likewise violative of Sec- 
tion 8 (a) (2). See N.L.R.B. v. Electric Vacuum Co., 
315 U.S. 685, 695; N.L.R.B. v. Gottfried Baking Co., 
210 F. 2d 772, 780-781 (C.A. 2). The appropriate- 
ness of the remedy is to be tested not by whether the 
union was dominated or assisted but by whether the 
remedy chosen by the Board is reasonably calculated 
to redress the wrong. In this case the wrong done 
was the check-off of dues pursuant to an invalid union 
security agreement, and reimbursement of those dues 
is therefore appropriate, whether the union was 
“dominated” or merely unlawfully “assisted.” As the 
Parker, Braswell, and Local 404 cases (supra, p. 
32) make clear, the validity of the reimbursement 
order turns not on whether the union was “domi- 
nated” or merely “assisted,” but on whether the em- 
ployees were required to join the union as a condi- 
tion of employment. If they were so required, reim- 
bursement is a proper remedy. 

The IAM also suggests (Br. 52-54) that the em- 
ployees could have joined voluntarily, and hence 
should not be reimbursed, particularly because they 
enjoyed the benefits of union membership." Whether 


“2'The Machinists’ contention (Br. 54-55) that the em- 
ployees enjoyed the benefits of union membership does not 
distinguish this case from all the others (p. 32, supra) in 
which the Board with judicial approval directed reimburse- 
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or not the threat of discharge expressly contained in 
the unlawful contract here was reiterated to indi- 
vidual employees before they paid their Union dues 
is immaterial. Under settled law, whether or not 
“actual enforcement” has been sought, “the individual 
employee is forced to risk discharge if he defies the 
contract by refusing to become a member” or pay 
the dues and initiation fees which the contract re- 
quired. N.L.R.B. v. Gottfried Baking Co., Inc., 210 
F.2d 772, 778-780 (C.A. 2). That Company em- 
ployees would ‘feel compelled to join” and, by the 
same token, support the union was thus inevitable. 
N.L.R.B. v. Gaynor News Co., Inc., 197 F. 2d 719, 
723-724 (C.A. 2), affirmed, 347 U.S. 17. Accord: 
N.L.R.B. v. Auchter Co., 209 F. 2d 273, 275, 277 
(CLA. 5). Since the contract denied these employees 
the full freedom of choice which the Act demands, it 


ment of dues. The same can be said of the contention (Br. 
53) that the employees filed no deauthorization petition. The 
reniedy cf dues reimbursement has been held appropriate to 
redress the cffense of compulsory union membership, regard- 
less of the fact that the employees enjoyed some benefits 
from their membership and that they filed no petition seek- 
ing relief from the union shop agreement. Where employees 
have been coerced into union membership, the employer and 
the unicn acquire no immunity from the appropriate remedial 
order merely because the coerced employees do not expose 
themscives by filing an anti-union petition. 


* Towever, as one employee testified, with respect to why 
she had signed an application for membership, “Well, I 
signed because I had no other choice. They said the agree- 
ment had been signed on the tenth and as long as I intended 
to work there, I might just as well sign too” (J.A. 498). 
Numerous other employees similarly so testified (JA. STi, 
448, 632). 
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is not enough to suggest that some employees may 
have voluntarily made such payments. The burden 
would rest upon “the tortfeasor to disentangle the 
consequences” by showing that, had there been no 
such contract, dues and initiation fees would never- 
theless have been paid, and this it cannct do. 
N.L.R.B. v. Remington Rand, Inc., 94 F. 2d 862, 872 
(C.A. 2), certiorari denied, 304 U.S. 576.*! As the 
Supreme Court has recognized, where as here the 
“inherent effect” of union or employer conduct is 
coercive, not even the “subjective evidence of em- 
ployees” to the contrary will avail the wrongdoer. 
Radio Officers’ Union v. N.L.R.B., 347 U.S. 17, 28, 
48-52. 

The Company’s contention that it relied in good 
faith on the advice of its attorney in accepting the 
IAM’s claim to represent its employees, and should 
not, therefore, be held responsible along with the Un- 
ions for the monies illegally checked off, is plainly 
without merit. In the first place, as the Trial Ex- 
aminer found, Schwartzmiller’s explanations as to 
how the Union had come into the plant were “tanta- 
mount to an admission’ that “the IAM’s contractual 
position had been secured through means unrelated to 


“4Aecord: N.L.R.B. v. Swinerton, 202 F. 2d 511, 515-516 
(C.A. 9), certiorari denied, 346 U.S. 814; N.L.A.B. v. Stack- 
pole Carbon Co., 105 F. 2d 167, 176 (C.A. 3). Nor would 
there be any “reason for” the Company and the Unions to 
“eo scot-free because . . . [they] chcse a method which 
leaves the victims unidentifiable” and possibly “some who 
could not have been injured are sharing with those who 
were.” Weolworth Co. Vv. N.L.R.B., 121 F. 2d 658, 663 
(C.A, 2). 
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any status as a majority representative” (J.A. 1414- 
1415). In the second place, even accepting Plant 
Manager Westbrook’s own testimony, the Company 
accepted the IAM claim of majority representation 
without ever questioning it, and without asking for, 
or seeing, one iota of proof to substantiate it. As 
the Trial Examiner held, in these circumstances, “‘in 
recognizing the IAM and in entering into a union- 
security contract with it,” the Company “obviously 
acted at its peril. And since the IAM was not the 
majority representative, the Respondent Company, 
regardless of its motives, illegally assisted and sup- 
ported the IAM when it granted recognition to and 
contracted with the IAM” (J.A. 1441). Cf. N.L.R.B. 
v. Local 404, International Brotherhood of Teamsters, 
205 F. 2d 99, 103 (C.A. 1). 

The Courts have repeatedly held “that the Board 
may impose such joint and several liability when 
both the Unions and the employer have engaged in 
the discriminatory practices.” N.L.R.B. v. News- 
paper & Mail Del. Union, 192 F. 2d 654, 656 (C.A. 
2). See also Union Starch and Refining Company v. 
N.L.R.B., 186 F. 2d 1008, 1013-1015 (C.A. 7); 
N.L.R.B. v. Pinkerton’s Natl. Detective Agency, 202 
F. 2d 230, 232 (C.A. 9); N.L.R.B. v. Waterfront E'm- 
ployers of Wash., 211 F. 2d 946, 955 (C.A. 9). And 
in so doing, they have consistently rejected the conten- 
tions of employers disclaiming liability on the basis 
that their conduct, although unlawful, was in good 
faith. Indeed, the courts have held that “notwithstand- 
ing [an employer] acts under union coercion, [it] is 
yet guilty of a violation of the statute in thus discrimi- 
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nating against an employee, [and] is thereby ‘re- 
sponsible for the discrimination’ and liable * * *.” 
Pinkerton’s Natl. Detective Agency, supra, 202 F. 2d 
at 232. 

The reasons for holding employers and unions 
jointly and severally liable for reimbursement of un- 
ion dues and initiation fees checked off under an il- 
legal union-security agreement were well expressed 
by the Board in Hibbard Dowel Co., 113 NLRB 28, 
30-31 on the basis of facts indistinguishable from 
those in the instant case. There the Board said: 


[T]he Respondent Company has given unlawful 
assistance and support to the Respondent Union 
which it has foisted upon the employees as 
their bargaining representative in disregard of 
their statutory rights. Moreover, by their un- 
ion-security agreement, implemented by a dues 
checkoff arrangement, the Respondents have un- 
lawfully required the employees to maintain 
membership in the Respondent Union as the 
price of employment and thereby to support an 
organization not of their own choosing. In these 
circumstances, we find that it will effectuate the 
policies of the Act to order the Respondents 
jointly and severally to refund to the employees 
all the dues deducted by the Respondent Com- 
pany pursuant to checkoff authorizations for the 
benefit of the Respondent Union. 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that a decree should issue enforcing the 
Board’s order in full. 
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JURISDICTION 


No. 14,324 is before the Court on the petition of the 
Board to enforce its order against the Respondent, Bryan 
Manufacturing Company (herein called the Respondent 
Company). No. 14,257 is before the court on the petition 
of Local Lodge No. 1424, International Association of 
Machinists, AFL-CIO, and of International Association of 
Machinists, AFL-CIO, (herein jointly called the Union) 
to review and set aside an order of the National Labor 
Relations Board issued against the Union and against Re- 
spondent Company. The Board, in its answer to the peti- 
tion, requested enforcement of its order against the Union. 
The proceedings were consolidated before the Board, as 
they are before the Court pursuant to an order of this 
court dated February 7, 1958. This court has jurisdiction 
under Section 10 (f) of the National Labor Relations Act, 


as amended (61 Stat. 136, 29 U.S.C., Sec. 151, et Seq.). 


FACTS OF THE CASE 


Bryan Manufacturing Company, the Respondent herein, 
is engaged in the manufacture of electrical wire assemblies 
in Reading, Michigan. During the years prior to 1954 no 
labor organization had ever represented or had ever asked 
to represent Respondent’s employees. On or about July 17, 
1954, Respondent’s plant manager received a letter from 
the Union in which the Union stated that they did then 
represent a majority of the Respondent Company’s em- 
ployees (J.A. 1386). The Union demanded to be recog- 
nized as the collective bargaining representative and asked 
that negotiations for a labor contract be undertaken (zbid.). 


yA. references are to numbers appearing in bold face type in the body 
of the appendix and also appear in brackets in the upper outside corner of 


each page. 
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After due deliberation, including many communications 
with the Company’s attorney, the Company decided to 
recognize the Union (J.A. 1386-1387). The Company 
thereupon met with the Union and negotiated a proposed 
agreement which was to be presented to the membership 
for acceptance (J.A. 1387). This agreement covered the 
employees at Respondent’s Reading, Michigan facility. 
This basic agreement had two supplements, “A” and “B”, 
relating specifically to wages and seniority. 


The Respondent Company executed a new agreement 
with the Union August 30, 1955 covering the Reading, 
Michigan facility of the Respondent, and a newly acquired 
plant in Hillsdale, Michigan. 


The initial charge was filed against the Respondent Com- 
pany June 9, 1955, approximately ten months after the 


execution of the allegedly illegal agreement. This charge 
was supplemented on August 5, 1955, at which time the 
charge against the Union was also filed. 


Upon these facts the complaint alleged that the Respon- 
dent Company violated Section 8 (a) (1), (2), and (3), by 
maintaining in effect the August 10, 1954 agreement within 
six months of the filing of the charges, and by executing 
and maintaining the August 30, 1955 contract. The Board 
held that the Respondent Company had violated Section 
8 (a) (1), (2), and (3) of the Act. 


ARGUMENT 
I. THE SIX-MONTH PERIOD OF LIMITATIONS CON- 
TAINED IN SECTION 10 (b) OF THE ACT BARS 
ISSUANCE OF THE COMPLAINT. 


The Respondent Company specifically adopts and in- 
corporates by reference the argument of the Petitioning 











4 


Union in its brief, pages 20-49 inclusive, as part of Re- 
spondent’s argument as though it were fully contained 
herein. 


Il. THE BOARD’S ORDER IS OUTSIDE THE ALLOW- 
ABLE SCOPE OF ITS DISCRETION INSOFAR AS 
IT REQUIRES RESPONDENT COMPANY TO RE- 
IMBURSE THE EMPLOYEES FOR THE UNION 
DUES AND INITIATION FEES REMITTED BY RE- 
SPONDENT TO THE UNION PURSUANT TO THE 
INDIVIDUAL CHECK-OFF AUTHORIZATIONS OF 
EACH EMPLOYEE. 


The Board ordered the Company and IAM to cease and 
desist from giving effect to their contract, and directed the 
Company to withhold recognition from the IAM, unless 
and until it was certified as the bargaining representative 


of the employees (J.A. 1508-1510). The Board further or- 
dered the Company and the IAM to cease and desist from 
entering into, maintaining, or renewing their union se- 
curity agreement, which failed to meet the requirements 
of Section 8 (a) (3), and from in any like or related man- 
ner invading employee rights under Section 7 of the Act 
(ibid.). The Board also ordered both parties to stop giving 
effect to any checkoff cards, and jointly and severally to 
reimburse employees for any dues or initiation fees checked 
off pursuant to any agreement between the parties (J.A. 
1511-1512).2 Finally, the order directs both parties to post 
appropriate notices (J.A. 1509-1511, 1525-1527). 

The Respondent Company acted in good faith in recog- 
nizing the Union at a time when the Union stated that it 
~The Gompany’s liability for reimbursement of dues and initiation fees com- 
mences ‘December 10, 1954 (six months prior to the service of the charge upon 


the Company), and the Union's liability commences February 8, 1955 (six 
months before service of the charge upon the Union) (J.A. 1511-1512, 1224-1229), 
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did in fact represent a majority of Respondent's employees. 
This was not a rash and wholly unwarranted act on the 
part of the Respondent Company, as the Board would have 
us believe, but rather was a course of action which was 
decided upon after due and careful consideration. Support 
of this is shown by examination of the following facts. 


Leslie Westbrook, who was at that time plant manager, 
received a letter under date of July 17, 1954, from E. L. 
Schwartzmiller which stated that the “International Asso- 
ciation of Machinists represent a majority of the ‘produc- 
tion and maintenance’ employees of your Company” (J.A. 
1386, 1331). 


After receiving this letter, Leslie Westbrook consulted 
the Company's attorney, Walter F. Probst, for advice. The 
Company followed the advice of Walter F. Probst, its at- 
torney of fourteen years standing, whose advice it had 


never had reason to question (J.A. 

that he had found from experience that whenever the 
Union in question claimed to represent a majority and 
the Company contested, 1t was invariably found that the 
Union did in fact represent a majority. Probst had been 
bargaining with this Union for other companies in Zanes- 
ville. Ohio, Lancaster, Ohio, and San Diego, California 
and in fact had unsuccessfully contested, through N.L.R.B. 
elections, the Union's claims of majority representation 
at these other companies: consequently he concluded that 
if the Respondent Company did not “go ahead and arrange 
for a meeting” they would “get beaten in the end” (J.A. 
1386-1387). 


These facts, according to the Board, allegedly amount 
to the Respondent Company accepting the Union without 
questioning the validity of the Union’s claim of majority 
representation (Br. 3), despite evidence on the record char- 
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acterizing the Company as “‘anti-union”’. 


It is respectfully submitted that a Company which is 
characterized as anti-union to such a degree that employees 
were afraid to mention any Union (J.A. 255-256, 284, 984), 
including the Union herein involved, does not, merely on 
the strength of a letter from a Union secking recognition, 
open its doors to the said Union. A Company characterized 
as sO anti-union as to put fear in its employees (ibid.) and 
to spy on their meetings (J.A. 266-267), does not “panic” 
and recognize a Union merely for the sake of recognizing 
a Union. 


Upon receiving the Union’s letter asserting majority 
representation, the Company weighed the alternatives for 
approximately one week’s time, and realized the Union's 
Statement of majority representation was undoubtedly 
valid and recognized that the Union was desired by its 
employees. It then bowed to the inevitable. That the Com- 
pany’s good faith conclusion that the Union did represent 
a majority of its employees was reasonable at the time was 
subsequently borne out by the fact that no employee, in- 
cluding the complainant, Maryalice Mead, ever expressed 
any disfavor with the Union to management (J.A. 395-396, 
429), with the possible exception of Ruth Moses, who was 
obviously hostile to the Machinist Union and, in fact, 
admittedly in favor of another Union which has never 
campaigned for recognition nor demanded _ recognition 


(J.A. 250). 


‘The Company decided to recognize the Union approxi- 
mately one week later when Probst, Westbrook, and R. W. 
Adams (a vice-president of the Respondent Company at 
that time) met (J.A. 1387). At this same meeting they 
discussed some tentative contract provisions and arranged 
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for a meeting with Schwartzmiller in Lancaster, Ohio on 
August 10, 1954 (zbid.), 


The contract provided for two five cent per hour in- 
creases in wages for all employees as of August 10, 1954 
and December, 1954 (J.A. 1382-1383). These wage in- 
creases do not add credence to the Board’s findings that 
the Respondent Company allowed the Union to come in 
merely on the strength of the letter submitted by the 
Union. For, absent a sincere belief that the Union did, in 
fact, represent a majority of its employees, the Respondent 
Company would not have negotiated a substantial wage 
increase nor would it have given up its right to unilaterally 
manage its plant as it saw fit. Obviously it had nothing 
to gain and much to lose by recognizing this Union or 
any Union. 


The Trial Examiner, while refusing to find that the 
Company acted in bad faith, attempts to obviate the Com- 
pany’s good faith by discussing the possibility that the 
Union was allowed to come into the plant via some cir- 
cuitous or “back door’”’ technique. (J.A. 1409, Note 55). 
This allegation was based on a single scrap of heresay un- 
related to anything else in the entire proceeding which 
gave credence to a supposition that there was some rela- 
tionship between one Essex Wire Corporation and Re- 
spondent Company. The record is completely void of any 
indicia that there was a relationship, or association of any 
type between the Respondent and Essex Wire. Indeed, it 
is patently obvious that the Respondent Company exercised 
good faith in its dealings with the Union and its employees. 
This is a fact which was never disputed by the decisions of 
the Trial Examiner or the Board, and is not made an issue 
by the Board’s brief. Admittedly, the Company wanted no 
Union to represent its employees. However, it relied upon 
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its attorney's judgment that to fight the Union would be 
futile. It is clear and fully established that a Board-spon- 
sored election is not the sole and exclusive condition pre- 
cedent to recognition. It is, therefore, submitted that the 
good faith of the Respondent is pertinent and not irrelevant 
as is contended by the Board, as bearing on the issue of 
whether it is equitable to hold the Company liable for dues 
and initiation fees reimbursement. 


For the Board to now hold that the Company is jointly 
and severally lable for the reimbursement of dues and 
initiation fees is unreasonable and unfair. As will be shown 
below, there are no court cases in which an employer acting 
in good faith has been held liable for reimbursement of 
dues. Yet here the Board is attempting to accomplish just 
that., It is Respondent’s contention that the Board has 
abused its discretion in ordering that the Company should 
be jointly and severally liable with the Union for reim- 
bursement to employees of the dues checked off pursuant 
to the allegedly illegal contract. The Company does not 
challenge the Board’s contention that the effects of an 
unfair labor practice may be expunged by ordering the 
reimbursement of checked off dues. The Respondent Com- 
pany does challenge, however, the Board’s contention that 
it is proper under the facts of this case to, in effect, punish 
the employer by ordering that it be made jointly and 
severally liable for the said dues reimbursement. The Board 
may state the means by which the effect of an unfair labor 
practice shall be expunged but it has no authority to punish 


an employer for wrongful conduct. Republic Steel v. 
N.£.. R. B., 311 US 7, 11, 12. By ordering the Company 
to reimburse dues, the Board in effect thus seeks to achieve 


ends other than those which can fairly be said to effectuate 
the policy of the Act. 





. 


In upholding its order the Board (Br. 31) relies heavily 
upon Virginia Electric v. N. L. R. B., 319 US. 533. 
The order in the Virginia Electric case was held to be 
a permissible method of effectuating the statutory policy 
by depriving an employer of advantages accruing from a 
particular method of subverting the Act, namely, domina- 
tion of a company union to prevent organization by an 
international union. The Court stated that under the facts 
in that case the order was not “penal”, for the reimbursable 
sums had gone into the treasury of the “company creature”’ 
in order to accomplish purposes the Company evidently 
believed to be to its advantage. In the final analysis, the 
Virginia Electric Case did not decide our factual situation. 
The case has been interpreted as over-ruling the Circuit 
Courts of Appeals cases which had previously held that 
dues reimbursement was penal and hence not permissible 
even in company-dominated union cases. It does not pre- 
clude the finding that reimbursement, on the part of a 
Company which exercised good faith, did not dominate 
the Union, and had no benefit accruing from the existence 
of the Union, is penal, and hence not within the permissible 
scope of the Board’s powers in seeking to effectuate the 
policy of the Act. 

In effectuating the policy of the Act the Board’s remedial 
order should have the effect of placing the parties in the 
positions occupied by them before the alleged wrong was 
committed. N. L. R. B. v. Parker Bros., 209 F.2d 278, 
(C.A.5). It is respectfully submitted by the Respondent 
that under the given facts in the instant case, if the Court 
were to find that the six-month period of limitations con- 
tained in Section 10 (b) of the Act did not bar the issuance 
of a complaint, the parties can most reasonably be placed 


in the position occupied prior to the alleged wrongdoing 
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by merely requiring the organization which received all of 
the dues, to wit, the I.A.M., A.F.L.-C.I.O., to reimburse 
the' dues to the proper people from whom they were al- 
legedly wrongfully extracted. Given that it stands as an 
unchallenged fact that the Company did not intend to 
receive and did not in fact receive any benefit whatsoever 
from the imposition of the allegedly illegal security clause 
in this case, the Board’s order goes far beyond merely plac- 
ing the parties in their original positions and becomes, in 
effect, punitive. The inequitable and wholly unwarranted 
result of the remedial order in this instance would be to 
permit the Union organization to keep half of the money 
which resulted from the imposition of the allegedly illegal 
union security clause and to punish the employer who, in 
the absence of any showing of domination or control, had 
not received nor intended to receive any benefit whatsoever 


from the Union’s presence. 


There is no precedent for holding an employer respon- 
sible for dues reimbursement where there is no showing 
that the employer engaged in positive action calculated to 
result in some benefit (illusory or not) to the employer. 
All of the cases indicate that in order to hold a Com- 
pany jointly and severally liable for dues reimbursement 
there must be some showing that the Company acted in 
some sense in bad faith or that the Company was in some 
way motivated by a desire to have some form of benefit 
inure to itself. Absent a showing of bad faith and absent a 
showing that any benefit did in fact flow to an employer 
through the imposition of an illegal security clause, there 
may be no order requiring an employer to reimburse dues. 


‘The Board relies on a variety of cases to support its 
contrary position on this matter. These cases in all instances 
are either clearly distinguishable or inapplicable, in that 
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they do not address themselves to the problem confronting 
us in the instant case. 


The Virginia Electric Co. case, supra page 9, cited by 
the Board (Br. 31) is, as we have seen, clearly inapplicable 
to the present situation. That case was the first in which, 
contra to the long line of Circuit Courts of Appeals cases 
preceding it, it was held that the Board had the power to 
require repayment of checked-off dues. However, the 
Union involved in the Virginia Electric case was a company- 
dominated union, initiated, fostered, and supported for 
the sole benefit of the Company as a bulwark against na- 
tionally affiliated organizations. In our case, there is no 
issue of domination (J.A. 1442), and, as shown, the Com- 
pany expected and received no benefit from organization 
by the Union. 


The Board (Br. 32) cites five cases to substantiate its 
contention that reimbursement under this factual situation 
is a proper remedy. It is interesting to note that in two of 
these cases, N. L. R. B. v. Braswell Motor Freight Lines, 
213 F.2d 208 (C.A. 5), and N. L. R. B. v. Shedd Brown 
Mfg. Co., 213 F.2d 163, (C.A. 7), there was no dues reim- 
bursement ordered. In a third case, N. L. R. B. v. Local 
404, 205 F.2d 99 (C.A. 1), only the Union was held respon- 
sible for dues reimbursement. In the remaining two cases, 
N.L.R. B.v. Parker Bros., supra page 9, and N. L. R. B. v. 
Baltimore Transit Co., 140 F.2d 50 (C.A. 4), certiorari 
denied, 321 U.S. 795, dues reimbursement by the Company 
was ordered but under facts completely distinguishable 
from those existing in the instant case. In the Parker Bros. 
case, supra page 9, the Court upheld the order requiring 
the employer to refund all dues to an independent Union. 
The Court further stated that the Union was not a company 
or a house Union. The Court did, however, recognize 
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N.L. R. B. v. McGough Bakeries, 153 F.2d 420 (C.A. 5), 
wherein it was stated that slight interference, even enough 
to make appropriate the remedy of disestablishment of the 
bargaining relationship, would not necessarily support an 
order for dues reimbursement. Moreover, in the Parker 
Bros. case, supra page 9, the Court held the employer liable 
on the grounds that the employer had taken the indepen- 
dent Union into its fold and assisted it in the face of claims 
by arrival Union. This is clearly not the factual situation in- 
volved herein. There were no positive acts of assistance of 
a self-serving nature by the Respondent. There is no evi- 
dence whatsoever that the Company ever received any 
benefit from the closed shop imposed in this case. In fact, 
there is ample evidence that the Respondent fought the 
establishment of this Union or any Union. In the Baltimore 
Transit case, supra page 11, while dues reimbursement was 
ordered from the employer, assets of the Union were ap- 
plied to the reimbursement. The Union involved in the 
Baltimore Transit case was a Company-dominated Union, 
and the Court found that as a result there was a benefit 
flowing to the Company. No such benefit is present in the 
instant case. It is interesting to note that in this case the 
Court stated that the finding as to company domination 
was material with respect to the provisions of the order 
which called for reimbursement of dues to the employees. 


It is interesting to note that the language which the 
Board scems to quote from the Braswell case, supra page 
11, (Br. 32), appears nowhere therein. In the Local 4o4 
case, supra page 11, only those persons who actually proved 
they joined the Union and paid dues under protest and as 
a result of coercion were given redress. No blanket coverage 
was given in the remedy as the Board now contends is 


appropriate. In the Shedd Brown case, supra page 11, it was 
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also found that the employer interfered in the formation 
of, supported, and dominated the independent association 
of its employees. In all three of these cases then, the factual 
situations are completely different from that with which 
we are now concerned. This in addition to the fact that in 
none of these three cases was the employer held liable for 
dues reimbursement. 


It may be true, as the Board argues (Br. 33), that the 
propriety of dues reimbursement by some party as a remedy 
does not turn on the question of whether the Union in a 
given case was dominated or merely assisted. However, this 
contention has no bearing on the salient question here, 
which is whether or not the Company can be held liable 
for dues reimbursement where there is no showing what- 
soever that any benefit was intended by, or did in fact 
accrue to the Company by reason of its merely funnelling 
the dues of members to their Union organization during 
the course of the maintenance of the allegedly illegal union 
security clause. Respondent merely checked off dues pur- 
suant to a written authorization signed by each individual 
employee. It then passed the dues and initiation fees on to 
the Union. Neither of these acts can be construed as being 
of any benefit to the Respondent, and no showing what- 
soever has been made that the Company intended to benefit 
or did in fact benefit from any other result of the imposi- 
tion of the allegedly illegal union security clause. The 
Respondent was merely a conduit for or a transporter of 
funds. Yet the Board finds the Respondent should be 
jointly and severally liable for the reimbursement of dues 
and initiation fees. Clearly, such an order under the facts 
of this case does not have the effect of placing the parties 
in the positions occupied prior to the alleged wrongful act. 
Rather, it results in the imposition of a penalty. It is sub- 
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mitted that this is the true problem involved herein and 
the one to which the Board never addresses itself. 


It is true that the Board may impose joint and several 
liability when both the Union and the employer have en- 
gaged in discriminatory practices which results in specific 
harm being done (e.g., loss of wages) to individuals. How- 
ever, absent some showing of bad faith on the employer's 
part in cases of an illegally maintained Union security 
clause, the Courts have not held an employer responsible 
for dues reimbursement. All of the cases cited by the Board 
(Br. 36) in support of its argument that joint and several 
liability is appropriate as part of the remedy in this case 
are completely unrelated to dues reimbursement. In addi- 
tion, these cases deal only with specific damages awarded 
to particular employees as a result of discriminatory treat- 
ment of said individuals. In N. L. R. B. v. Newspaper and 
Mail Del. Union, 192 F.2d 652 (C.A. 2), the Union and 
employer were ordered jointly and severally to compensate 
specifically designated employees who had been injured as 
a result of discriminatory hiring procedures. The record 
in N. L. R. B. v. Newspaper and Mail Del. Union is com- 
pletely void of any question of illegal clauses or dues reim- 
bursement. In Union Starch and Refining Co., v. N. L. R. 
B., 186 F.2d 1008 (C.A. 7), the employer and the Union 
were held jointly and severally liable for the loss of 
pay suffered by particular employees discriminatorily 
discharged. In N. L. R. B. v. Pinkerton Natl. Detec- 
tive Agency, 202 F.2d 230 (C.A. 9), the Company 
and the Union were held jointly and severally liable for 
back pay for three individuals discriminatorily discharged. 


There was no question of dues reimbursement in the Pin- 
kerton case. In N. L. R. B. v. Waterfront Employers of 
Washington, 211 F.2d 949 (C.A. 9), the employer and 
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Union were held jointly and severally liable for loss of 
pay by two workers resulting from a discriminatory hiring 
practice. Here again, there was no question of dues reim- 
bursement. 


The Respondent disputes the Board’s statement (Br. 
37) that the facts in Hibbard Dowell Co., 113 N. L. R. B. 
28 are indistinguishable from those in the instant case. 
Analysis of the Hibbard Dowell case reveals that the 
agreement in question was executed shortly after an- 
other Union had requested recognition. There is no show- 
ing in this case that the Respondent Company recognized 
the Union in the face of claims of representation by a rival 
Union or Unions. The intended benefit which the Com- 
pany in Hibbard Dowell must be presumed to have sup- 
posed would follow upon hasty recognition is not present 
under the factual situation in the instant case. 

In view of the foregoing analysis we are drawn inescap- 
ably to the conclusion that the Board, in holding the Com- 
pany jointly and severally liable for dues reimbursement 
and initiation fees, has exceeded that measure of discretion 
vested in it by the Act. 

CONCLUSION 

For the reasons stated, it is respectfully submitted that 

the Board’s order should be set aside. 


FRANK L. GALLUCCI 
HuGuH R. GRIGEREIT, JR. 
Manufacturers National Bank Building 
Highland Park 3, Michigan 
ABRAHAM DOBKIN 
1346 Connecticut Avenue, N.W. 
Washington 6, D. C. 
Attorneys for Respondent 


July, 1958 
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IN THE 


United States Court of Appeals 


For tue Disrrict or Cotumsia Circurr 


No. 14,257 


Loca Lopce No. 1424, InrernatTionaL ASSOCIATION OF 
Macurnists, AFL-CIO, anp INTERNATIONAL ASSOCIATION 
oF Macuinists, AFL-CIO, Petitioners 


Vv. 


NationaL Lapor Retations Boarp, Respondent 


No. 14,324 
Nationa, Lasor Rexations Boarp, Petitioner 
V. 
Bryan Manvracturinea Company, Respondent 


On Petition to Review and Set Aside and on Request to 
Enforce an Order of the National Labor Relations Board 


REPLY BRIEF FOR PETITIONERS IN NO. 14,257 


I. THE COMPLAINT IS BARRED BY LIMITATIONS 


The Board brief attempts to avoid the applicability of 
the limitations provision of Section 10(b) of the Act by 
an argument which may fairly be reduced to the following 
elements: (1) the unfair labor practice found by the Board 
is that the Company and the unions required employees to 
obtain and retain union membership as a condition of em- 
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ployment during the allowable six-month period; (2) the 
union security agreements, in existence during the time 
that acquisition and retention of union membership were 
required, enter into the case only as a defense to conduct 
which is otherwise an unfair labor practice; and (3) since 
the agreements are relevent only as a defense, the limita- 
tions provision does not preclude the Board from finding 
that the agreements are invalid, based upon a finding that 
the LAM did not have a majority at the time the Company 
originally recognized and contracted with it, even though 
this occurred more than six months before the filing and 
service of the charge. (Bd. br. pp. I, 16-17, 18-21.) 


The argument is fallacious on numerous grounds: 


1. The Board brief fictitiously divorces union member- 
ship from the union security agreements: The argument 
in the Board brief is predicated upon segregating the ac- 
quisition and retention of union membership from the 
union security agreements. The unexpressed purpose of 
this segregation is to insinuate that, independently of the 
union security agreements, employees were required to 
join the unions and remain members. Thus, the Board 
brief first silently separates acquisition and retention of 
union membership from application of the union security 
agreements; after effecting this isolation, it then states 
that union membership was required in this case within 
the six-month period, thereby assertedly establishing an 
unfair labor practice without looking to any event ante- 
dating the allowable period; and it concludes that the show- 
ing of lack of majority when the contract was originally 
executed before the six-month period is relevant, not to 
establishing an unfair labor practice within the period, but 
only in refutation of a defense to conduct independently 
determined to be illegal. 

The obvious vice in the argument is its fictitious divorce- 
ment of acquisition and retention of union membership 
from application of the union security agreements. There 





is simply no finding or evidence that, independently of the 
agreements, any employee was required to become or re- 
main a member within the six-month period. The only 
statement that the findings or evidence entitle the Board 
brief to make is that union security agreements, valid 
on their face, were in existence during the six-month 
period, from which it is inferable that pursuant to their 
terms employees joined the unions and retained member- 
ship. But this of course constitutes no statement of an 
unfair labor practice. It states instead a practice author- 
ized by the statute in express terms. (Proviso to Section 
8(a)(3).) In a study of 1,653 collective bargaining agree- 
ments, covering 5.549.000 workers, the Bureau of Labor 
Statistics found that union security was provided for in 
75 per cent of the agreements, either by a union shop pro- 
vision (63 per cent) or by a maintenance of membership 
elause (12 per cent).?. It would come as a shocking sur- 
prise to the parties to these agreements, and the workers 
covered by them, to learn that acquisition or retention of 
union membership pursuant to the union security terms 
of the agreements constitutes an unfair labor practice. 
The only way that acquisition or retention of union 
membership pursuant to a union security agreement valid 
on its face can be shown to be an unfair labor practice is 
to establish that one of the conditions requisite to entry 
into the agreement has not been met. In this ease the 
Board would establish this element by finding that the 
LAM did not have a majority when the Company originally 
recognized and contracted with it. But this oceurred more 
than six months before the filing and service of the charge. 
It was an unfair labor practice antedating the period. And 
so, in the statutory language, the question ineseapably pre- 
sented is whether lawful conduct within the six-month 
period can be converted into an unfair labor practice 
‘‘based upon’’ an ‘‘unfair labor practice occurring more 


1 Hammond and Nix, Union-Status Provisions in Collective Agreements, 1952, 
76 Monthly Labor Review 383, 384-385 (1953). 
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than six months prior to the filing [and service] of the 
charge....’? No amount of semantic involution can change 
the question into anything else. 


>. The predicate of the Board brief conflicts with the 
Board’s findings: The argument in the Board brief is in 
conflict with the Board’s own findings. As we have said, 
the premise of the Board brief is that the unfair labor 
practice found is requiring employees to become and re- 
main union members, that this unfair labor practice stands 
established independently of a showing of lack of majority 
upon the original execution of the contract, and that 
lack of majority is relevant only to refute a defense to 
conduct otherwise already found to be illegal. 

The Board’s findings are quite to the contrary. The 
Board’s foundation finding—without which the Board’s 
decision properly and forthrightly recognizes that no un- 
fair labor practice was or could be found within the six- 
month period—is that the [AM lacked a majority when 
the Company originally recognized and contracted with it. 
The Board’s decision states that (J.A. 1507): 


Accordingly, we adopt the Trial Examiner’s finding 
that at the time the Respondents executed the August 
1954 agreement the Respondent Unions did not repre- 
sent a majority of the employees covered by the agree- 
ment. It follows therefore, and we find, in agreement 
with the Trial Examiner, that the Respondent Com- 
pany violated Section 8(a)(1), (2), and (3) and the 
Respondent Unions 8(b)(1)(A) and (2) by maintain- 
ing in effect the 1954 agreement and by executing and 
maintaining in effect the 1955 agreement, both of 
which contained unlawful union security clauses. (Km- 
phasis supplied.) 


“Thus, the plain predicate of the Board’s unfair labor 
practice findings within the six-month period is the execu- 
tion of the 1954 agreement with a minority union. This 
was an unfair labor practice which antedated the six- 
month period. Based on this foundation finding, states the 
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Board, ‘‘Jt follows’’ that unfair labor practices were com- 
mitted within the six-month period. Eliminate this foun- 
dation finding and nothing follows within the six-month 
period. The crucial question, therefore, which the Board’s 
findings plainly expose, is whether conduct within the six- 
month period can be found to be an unfair labor practice 
‘‘based upon’? an unfair labor practice antedating the 
period. And it is to be observed that the unfair labor 
practices within the period found by the Board are ‘‘main- 
taining in effect the 1954 agreement and... executing and 
maintaining in effect the 1955 agreement, both of which 
eontained unlawful union security clauses.’’ It is the 
maintenance and execution of the agreements which the 
Board identifies as the unfair labor practices, not, as the 
Board brief would have it, compulsory acquisition or re- 
tention of union membership divorced from the agree- 
ments. 

The trial examiner’s analvsis, which the Board adopted, 
is quite as unequivocal. After setting forth the evidence 
at length (J.A. 1371-1410), the examiner begins his analysis 
with the caption, ‘‘Concluding findings as to lack of ma- 
jority and assistance with respect to the 1954 agreement’’ 
(J.A. 1410). He then identifies as ‘‘our first major prob- 
lem’’ whether the evidence ‘‘establishes a prima facie case 
as to the [AM’s lack of majority with respect to the 1954 
agreement’’ (J.A. 1411). He next observes that ‘‘the 
erucial date with respect to majority is August 10, 1954, 
because on that date the Respondent Company, having 
recognized the IAM and bargained with it, agreed to the 
provisions of the basie contract which gave the TAM its 
union-security and checkoff benefits’? (J.A. 1412). He 
concludes that the IAM did not then have a majority (J.A. 
1418-19). 

The examiner’s next step in his analysis is captioned 
“The agreement dated August 30, 1955, and conclusions 
pertaining thereto’? (J.A. 1420). He had previously ob- 
served that ‘‘the ultimate findings as to the 1955 agreement 
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hinge upon findings as to majority and assistance with re- 
spect to the 1954 agreement’’ (J.A. 1417, n. 63). And, 
based on the previous finding that the Company had 
assisted the IAM by recognizing and contracting with it 
on August 10, 1954, when it did not have a majority, the 
examiner concluded ‘‘that the 1955 agreement is subject 
to the same taint and infirmity as the 1954 agreement. . .”’ 
(J.A. 1424). 

At this point the examiner treated with what he cap- 
tioned ‘“‘The Affirmative defenses’’ (J.A. 1424), which he 
subdivided into ‘‘1. The Section 10(b) defense’? (J.A. 
1424), and ‘‘2. The defense based on alleged fronting”’ 
(J.A. 1428). It is to be observed that, unlike the Board 
brief, the examiner did not include the agreements among 
‘¢offirmative defenses’’; and properly not, for the ques- 
tion was whether maintenance and execution of the agree- 
ments constituted unfair labor practices, not whether they 
were defenses. 

After finding the ‘‘affirmative defenses’? without merit, 
the examiner reached the final step of his analysis which 
he captioned ‘‘Conclusions as to the unfair labor practices”’ 
(J.A. 1441). He stated that, ‘‘on the basis of the findings 
and conclusions set out hereinabove, and the decisional 
precedent cited in the margin, I conclude and find that 
the Respondent Unions, by continuing in effect, during and 
after the 6-month period preceding the service of the 
charge in Case No. 7-CB-280, their illegal union-security 
agreement dated August 10, 1954, and their superseding 
illegal agreement dated August 30, 1955, have violated 
Section 8(b)(2) of the Act, and have restrained and 
coerced employees within the meaning of Section 8(b) (1) 
(A) of the Act’ (J.A. 1440-4, emphasis supplied). Simi- 
larly, ‘‘on the basis of the findings and conclusions set out 
hereinabove, including the decisional precedent cited in the 
two immediately preceding footnotes, I conclude and find 
that the Respondent Company, by continuing in effect, 
during and after the 6-month period preceding the service 
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of the charge in Case No. 7-CA-1303, its illegal union- 
security agreement dated August 10, 1954, and its super- 
seding illegal union-security agreement dated August 30, 
1955, has violated Section 8(a)(2) and (3) of the Act, and 
has interfered with, restrained, and coerced its employees 
in the exercise of their rights to self-organization, in viola- 
tion of Section 8(a)(1) of the Act’’ (J.A. 1441-42, emphasis 
supplied). 

It is thus perfectly plain that the trial examiner, as the 
Board, based the unfair labor practice findings within the 
six-month period upon the unfair labor practice preceding 
the six-month period, namely, the act of recognizing and 
contracting with the TAM when it did not have a majority. 
It is this act which is the exclusive foundation of the com- 
plaint. Yet the Board brief is built wholly upon the 
premise that this act antedating the six-month period can 
be ignored and an unfair labor practice within the six- 
month period ean still be found. The Board brief sheds no 
light to reveal what the Board and its examiner could not 
see. 


3. The predicate of the Board brief does not account 
for much of the Board’s findings and order: The fallacy 
of the argument in the Board brief is further shown by the 
fact that it fails to account for much of the Board’s find- 
ings and a major part of its order. The Board brief is 
based upon acquisition and retention of union member- 
ship inferred from the union security provisions of the 
agreements. On the theory of the Board brief, had there 
been no union security provision in the agreements, there 
would be no substantive basis for finding any violation. 
But the Board found that the Company violated Section 
8(a)(1) and (2) independently of the union security provi- 
sions of the agreements. Only the Company’s violation 
of Section 8(a)(3) and the unions’ violation of Sections 
8(b)(1)(A) and (2) were based on the union security 
provisions. 
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Thus, the examiner found that, ‘‘since the IAM was not 
the majority representative, the Respondent Company, re- 
gardless of its motives, illegally assisted and supported the 
IAM when it granted recognition to and contracted with 
the IAM”’ (J.A. 1441). In a footnote to that finding, the 
examiner stated (J.A. 1441, n. 98): 


See Adam D. Goetil and Gus Goettl d/b/a Interna- 

_ tional Metal Products Company, 104 NLRB 1076, 1077, 
wherein the Board found violations of Section 8(a) (1) 
and (2) of the Act, in a situation where the contract 
does not appear to have included a union-security pro- 
vision. The holding of the Board is based squarely 
on the fact that the contracting union ‘‘was not the 
majority representative of the employees involved 

when recognition was granted and the contract exe- 
cuted.’’? (Kmphasis supplied.) 


Finding a violation of Section 8(a)(1) and (2), based 
solely upon an employer’s recognition of and execution of 
a contract with a union that does not represent a majority, 
is old law. ‘*... [T]he Board has uniformly held that 
an employer unlawfully infringes upon his employees’ 
freedom to select their own bargaining representatives if 
he recognizes and contracts with a labor organization as 
their exclusive bargaining representative notwithstanding 
the existence of a valid question as to their representa- 
tion.’’ International Harvester Co., 87 NLRB 1123, 1125. 
See also Bowman Transportation, Inc., 112 NLRB 387, 399- 
400, 113 NLRB 786, enforced as modified, 237 F. 2d 585 
(C.A.D.C.), affirmed as modified, 355 U.S. 453.° 


*And see Charles W. Carter Co., 115 NLRB 251, 262: ‘‘Even without a 
contractual requirement for compulsory union membership an employer illegally 
assists and supports a labor organization by granting it exclusive recognition 

. - when it knows that the labor organization does not represent a majority 
in the appropriate bargaining unit at the time of such recognition. * * * 
This, illegal assistance and support is only aggravated where the agreement 
granting recognition requires the covered employees as a condition of em- 
ployment to join and pay dues to a labor organization they have not freely 


chosen. ...’’ 
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Accordingly, the Board brief, based on acquisition and 
retention of union membership inferred from the union 
security provision of the agreements, fails to account for 
the Board’s findings of a violation of Section 8(a)(1) and 
(2) of the Act, based upon recognizing and contracting 
with the [AM when it did not have a majority regardless 
of the union security provisions. By the same token, the 
Board brief fails to account for parts I (1)(b)(c), and 
2(a) of the Board’s order and the corresponding provi- 
sions of the notice (J.A. 1508, 1509, 1525). These require 
that, until the unions are certified by the Board, the Com- 
pany shall withdraw and withhold recognition from the 
unions and cease performing or giving effect to the agree- 
ments. This is the standard remedy for assisting a union 
by recognizing and contracting with it when it does not 
have a majority. N.L.R.B. v. District 50, United Mine 
Workers, 355 U.S. 453. 

Thus, to avoid the applicability of the limitations 
provision of Section 10(b), the Board brief advances a 
theory which ignores the basis of the Board’s findings of 
a violation of Section 8(a)(1) and (2) and the corre- 
sponding provisions of its order. The Board brief ean 
hardly explain away the six-month period of limitations, 
by reliance on acquisition and retention of union member- 
ship within the period inferred from the union security pro- 
visions of the agreement, when a significant part of the 
Board’s unfair labor practice findings within the period do 
not rest at all upon the union security element. 


4. Some observations which show the inadequacy of the 
argument of the Board brief: The Board brief’s miscon- 
ception of the issue is thus patent. We return then to the 
question plainly presented. The Board found that ‘‘the 
Respondent Company violated Section 8(a)(1), (2), and 
(3) and the Respondent Unions 8(b)(1)(A) and (2) by 
maintaining in effect the 1954 agreement and by executing 
and maintaining in effect the 1955 agreement, both of 
which contained unlawful union security clauses’? (J.A. 
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1507). The Section 8(a)(1) and (2) violations are in- 
dependent of the union security clauses; the Section 8(a) 
(3), (b)(1)(A) and (b)(2) violations rest on the union 
security clauses. But all the violations found depend for 
their legal efficacy on the preceding foundation finding that 
“fat the time the Respondents executed the August 1954 
agreement the Respondent Unions did not represent a ma- 
jority of the employees covered by the agreement”’ (J.A. 
1507). This was an unfair labor practice and it occurred 
more than six months before the filing and service of the 
earliest charge. The limitations provision of Section 10(b) 
states that ‘‘no complaint shall issue based upon any unfair 
labor practice occurring more than six months prior to the 
filing [and service] of the charge... .’’ And so the ques- 
tion is whether, consistently with this provision, the com- 
plaint in this case can stand even though it is ‘‘based upon’’ 
an unfair labor practice antedating the six-month period. 
That the complaint is based upon the August 1954 unfair 
labor practice cannot be gainsaid. For the elimination of 
that unfair labor practice eliminates any possibility of 
finding an unfair labor practice within the six-month 
period. 

We have fully explored this question in our opening 
brief. We do not repeat that argument. But a few ob- 
servations may be helpful in sharpening the inadequacy 
of the Board brief’s attempt to meet it. 


(a) Words and purpose of legislation: The cardinal 
guides in statutory interpretation are the words and pur- 
pose of the legislation. It is singularly revealing that at 
no point in the Board brief is there an attempt to show 
that the Board majority’s interpretation of the limitations 
provision of Section 10(b) is compatible with either its 
words or purpose. 

The Board majority’s interpretation of the limitations 
provision is of course in irreconcilable conflict with its 
words. The whole foundation of the complaint rests upon 
the Company’s recognizing and contracting with the [AM 
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on August 10, 1954, when it did not have a majority, an 
unfair labor practice antedating the six-month period. 
Section 10(b) could not state more plainly than it does that 
*‘no complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the filing 
[and service] of the charge... .”’ 

Not only must the ‘‘plain meaning’’ govern because it 
does not ‘‘produce an absurd result or one plainly at vari- 
ance with the policy of the legislation as a whole’’ (Bon- 
naz Vv. N.L.R.B., 230 F. 2d 47, 48 (C.A.D.C.)); the plain 
meaning is the only meaning faithful to the prescriptive 
purpose of the limitations provision. The Board brief 
does not deny ‘‘that the Board’s reasoning makes Section 
10(b) a dead letter’’ in that under it a union’s ‘‘claim to 
majority status is permanently tainted, and it could be 
held liable under the last of a series of union security agree- 
ments merely because it lacked a majority when the original 
agreement was executed’? (Bd. br. p. 27, n. 18). The 
Board brief’s only answer is that this ‘‘confuses the prin- 
ciples governing statutes of limitations with those govern- 
ing the weight of evidence’’ (ibid.), the argument appar- 
ently being that the mischief of destroyed records, strayed 
witnesses, and dimmed recollections is overcome by dis- 
counting the weight of the evidence and is not the concern 
of a statute of limitations. This is truly astonishing. Stat- 
utes of limitations generally, and Section 10(b) explicitly, 
are grounded in just this concern about lost evidence, 
faded memories, and vanished witnesses (IAM br. pp. 
26-27). 

But the Board brief is even more revealing in what it 
does not say than in the inadequacy of what it does say. 
The pragmatic purpose of a statute of limitations to over- 
come the mischief of lost evidence is an important but in- 
deed not its most important attribute. The more funda- 
mental policy which underlies every statute of limitations 
is the principle of repose (LAM br. pp. 27-29). The Board 
brief does not even attempt an answer to the objection 
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that under the Board majority’s view the controversy can 
never be quieted, and hence the reposeful purpose of the 
limitations provision never achieved. And the shortness 
of the six-month period enhances the pertinence of this 
consideration, for it demonstrates the dominating purpose 
of Congress to bring about speedy surcease to a contro- 
versy not made the subject of a prompt charge. As Mr. 
Justice Holmes pointed out long ago, ‘‘In cases like the 
present, when the period of limitations is short, no doubt 
other but also important elements are predominant—the 
desirableness for business reasons of getting a quasi public 
transaction finished—but whatever the details, the prin- 
ciple [of repose] involved is as worthy of respect as any 
known to the law.’? Dunbar v. Providence and Boston 
R. R. Co., 181 Mass. 383, 385. 

An interpretation of a statutory provision unsupported 
by either its words or purpose deserves a swift burial. 


(b) Precedent: The Board brief’s reliance upon in- 
apposite precedent, and its failure adequately to explain or 


indeed to treat with applicable precedent, tellingly betrays 
its failure to come to grips with the issue. 


(i) The Board brief asserts that the cases show that an 
illegal contract is a continuing offense on which the statute 
of limitations does not run while the contract or any 
sueceeding one is in effect (Bd. br. pp. 20-24). We have 
shown that neither principle (IAM br. pp. 35-38) nor 
precedent (IAM br. pp. 38-41) supports the applicability of 
this assertion to an agreement valid on its face and in 
which illegality can be established solely in reliance on an 
unfair labor practice attending its execution which ante- 
dated the charge by more than six months. The Board 
brief states that this distinction does not explain N.L.R.B. 
v. Gaynor News Company. (Bd. br. pp. 22-23.) It does. 
For in Gaynor, as we showed (IAM br. pp. 39-40, and n. 


3197 F. 2d 719, 722, 724 (C.A. 2), aff’d. upon the grant of a pet. for 
cert. raising other questions, 347 U.S. 17. 
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18), while the agreement was valid on its face, its invalidity 
was established by a fact in existence within the six month 
period; there was no need to look to any event antedating 
the six-month period to establish the illegal elements. The 
Board brief does not address itself to this decisive differ- 
ence. Similarly without merit is the contention that the 
“‘suggested distinction’’ does not explain N.L.R.B. v. Inter- 
national Brotherhood of Teamsters, 225 F. 2d 343 (C.A. 
8). (Bd. br. p. 23.) As we showed (IAM br. pp. 38-39 and 
n. 15), apart from the fact that no question of limitations 
pertaining to the contract was raised or considered before 
the Board or the court, the agreement in that case was 
invalid on its face.* Sound distinctions do not cease to 
exist because they are disregarded. 


(7) The Board brief asserts that ‘‘the law is settled”’ 
that the Board may rely ‘‘on events preceding the six 
months’ period, as casting light on conduct occurring with- 
in the period. .. .”? (Bd. br. p. 24.) Ignored is the equally 
settled qualification, fully applicable here, that such ante- 
cedent events may be received only as ‘‘background evi- 
dence’’ and may not be given ‘‘independent and controlling 
significance’’ (IAM br. pp. 32-35). The Board brief’s only 
apparent advertence to the qualification is that, as to the 
cases establishing the qualification, it must be supposed 
*‘that the Board here overruled the earlier cases sub 
stlentio. ...’’ (Bd. br. p. 29, n. 19.) This will come as news 
to the Board. As it reiterated since the instant decision, 
**the Board may not in making unfair labor practice find- 
ings give independent and controlling weight to events 
occurring more than six months before the filing and serv- 
ice of the charge,’’ although ‘‘evidence as to such events 
is nevertheless admissible and may be considered as back- 
ground to explain ambiguous and equivocal conduct 
Paramount Cap Mfg. Co., 119 NLRB No. 119, 41 LRRM 


+The Board brief’s mistaken reliance on this case was exposed by the 
Board itself when the identical argument that the Board’s bricf makes to 
the Court was made to the Board. Bowen Products Corp., 113 NLRB 731, 733. 
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1234, 1236. In this case, the Board did not overrule, but 
erroneously failed to apply, this qualification.® 

The Board brief’s only other explanation of the cases is 
that they are ‘‘readily distinguishable’ in that they do 
not pertain to a contract which has a ‘‘continuing nature.”’ 
(Bd. br. p. 29, n. 19.) We have already shown the question- 
begging character of the continuing violation argument. 
(LAM br. pp. 35-41.) Moreover, there could hardly be any- 
thing more continuing than a labor organization which 
exists and functions within the allowable six-month period. 
Yet the eases hold—and the Board brief does not dispute— 
that the company-dominated origin of such a labor organi- 
zation cannot be reached if the evidence to establish the 
fact antedates the six-month period. (IAM br. pp. 30-31.) 
For the purposes of the limitations provision of Section 
10(b) we discern no relevant difference between the con- 
tinuing nature of a labor organization and a contract. 


(iii) The Board brief (p. 28) acknowledges the force ad- 
verse to it of American Federation of Grain Millers v. 
N.L.R.B., 197 F. 2d 451 (C.A. 5), affirming 92 NLRB 1033. 
This case holds that Section 10(b) precludes the issuance of 
a complaint alleging the discriminatory refusal to reinstate 
strikers within the six-month period, where the predicate 
for that violation is an alleged unlawful refusal to bargain 
antedating the period. (IAM br. pp. 29-30.) The Board 
brief would distinguish that case from this on the ground 
that in Grain Millers, ‘‘the Board, to have found an unfair 
labor practice within the statutory period, would have had 
to'make an express finding that another unfair labor prac- 


5'The Board brief asserts that the Board may find that the discharge of an 
employee is discriminatory in reliance upon a coercive threat made a year 
before the discharge (Bd. br. pp. 26-27). This is precisely what the Board 
holds it may not do if the threat antedating the six-month period is the 
‘<independent and controlling’’ basis to establish the discriminatory character 
of the discharge. E.g., News Printing Co., Inc., 116 NLRB 210; Bowen 
Products, Inc., 113 NLRB 731; Paramount Cap Mfg. Co., 119 NLRB No. 
119, 41 LRRM 1234. As it does on more than one occasion, the Board brief 
quarrels with the Board. 
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tice had been committed outside the six-month period’’; 
whereas here, ‘‘although the Board relies on facts which 
incidentally establish such an unfair labor practice, the 
violation depends on those facts, and not, as in Grain 
Millers, on their legal significance.’? (Bd. br. pp. 28-29.) 

The distinction is incomprehensible. In Grain Millers, 
the act antedating the six-month period is the employer’s 
refusal to bargain with the union; in this case, the act is 
the employer’s recognizing and contracting with the [AM 
when it does not have a majority. Both acts are unmis- 
takable unfair labor practices; both acts are indispensable 
predicates for finding a violation within the six-month 
period. There is no alehemy by which to minimize the act 
in this ease to an ‘‘incidentallv’’ established unfair labor 
practice and to exalt the act in Grain Millers to an ‘‘ex- 
press finding’? of an unfair labor practice. Indeed, the 
finding in this case is that ‘‘since the TAM was not the 
majority representative, the respondent Company, regard- 
less of its motives, illegally assisted and supported the 
TAM when it granted recognition to and contracted with 
the IAM’’ (J.A. 1441). The finding of an unfair labor 
practice could hardly be more express; its significance 
eould hardly be less incidental. The relevant fact is not 
that the LAM did not have a majority on August 10, 1954; 
there is in every case a point in time prior to the recogni- 
tion of a union as the representative when it does not have 
a majority and is in the process of mustering one. The 
relevant fact is that, at a time when the [AM did not have 
a majority, the Company recognized and contracted with 
it as the representative. And this fact is relevant pre- 
cisely because it constitutes the unfair labor practice of 
rendering unlawful assistance and support to a union and 
abridging the employees’ exercise of a free choice. Even 
accepting the mystifying concept advanced in the Board 
brief of reliance on the facts constituting an unfair labor 
practice but not on their ‘‘legal significance,’’ it passes 
understanding how the Board could rely on the Company’s 
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recognizing and contracting with the IAM when it did not 
have a majority apart from its legal significance. 

At a later stage in the brief of the Board, the brief itself 
unwittingly exposes the sophistry of its attempted distinc- 
tion between Grain Millers and this case. There is no 
question that the unions in this case had a majority at all 
times within the six-month period. To dispel this showing, 
the Board found that this was not an ‘‘unassisted ma- 
jority’’ because it stemmed from the Company’s original 
unlawful act of recognizing and contracting with the JAM 
when it had no majority (J.A. 1424, 1419, 1417, n. 63, 
1507). To support this finding, the Board brief states that 
‘under settled law changes in a union’s majority status 
which result from unfair labor practices do not affect 
the Board’s power to restore the status quo ante.’’ 
(Bd. br. p. 31, emphasis supplied.) Here, finally, we have 
the admission that the acts antedating the six-month period 
were and were relied on as ‘‘unfair labor practices.’? And 
it is to ‘‘settled law’’ that the Board’s brief looks to justify 


the consequences flowing from those antedating unfair 
labor practices. What is this if it is not reliance upon the 
‘*legal significance’’ of ‘‘an express finding that another 
unfair labor practice had been committed outside the six- 
month period’’? 


(c) Appropriation riders: For the almost four year 
period from July 12, 1943, the date of the enactment of 
the first limitations rider on the Board’s appropriations, 
through June 23, 1947, the date of the enactment of the 
Taft-Hartley amendments to the National Labor Rela- 
tions Act, it was certain that, if no charge were filed within 
three months of the inception of an agreement and if the 
other conditions of the limitations riders were met, no 
complaint could issue based on that agreement even if the 
contracting union did not represent a majority when the 
agreement was executed. In the face of this history it would 
surely seem that, when Congress for the first time in 1947 
enacted a statute of limitations having general appli- 
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eability to all unfair labor practices, it was not at the 
same time eliminating the already existing applicability of 
limitations to agreements. Yet that is the precise conse- 
quence of the Board majority’s interpretation of the limi- 
tations provision of Section 10(b). 

In an attempt to drain the history of the appropriation 
riders of significance, which it must if the Board majority’s 
interpretation of Section 10(b) is to have a semblance of 
tenability, the Board brief advances two arguments. We 
turn to these. 


(2) The limitations rider in the 1948 Appropriations 
Act—enacted before the Taft-Hartley amendments became 
effective and the last Board Appropriation Act to contain 
a limitations rider—applied to agreements between ‘‘an 
employer and a labor organization which represents a 
majority of employees in an appropriate bargaining unit,”’ 
whereas the preceding limitations riders referred simply 
to agreements between ‘‘management and labor.’’ (IAM 
br. p. 48, n. 21.) The Board brief argues that it was to 
the rider in the 1948 Appropriation Act that the Senate 
Report® referred when it stated that under the new Section 
10(b) limitation the ‘‘rider to the current appropriations 
bill . . . would no longer be necessary’’; that the rider in 
the current bill protected only contracts with a union 
‘‘which represents a majority of employees’’; and that 
hence ‘‘the statute replacing the rider extends no further 
protection.’’ (Bd. br. pp. 30-31.) 

We do not pause to consider the soundness of the Board 
brief’s assumption that the 1948 limitations rider is not 
applicable to an agreement with a union not the designee 
of a majority when executed—an interpretation which 
renders the rider meaningless and which the Board ex- 
pressly refrained from adopting.” For the brief is simply 


6S. Rep. No. 105, 80th Cong., 1st Sess., 26, in 1 Leg. Hist. 432. 


7Guy F. Atkinson Co., 90 NLRB 143, 146, n. 11, declining to pass upon 
this among other bases of the examiner’s findings, id. at 157-159, enforcement 
denied, 195 F. 2d 141 (C.A. 9). 
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inaccurate in its statement that it was to this rider that 
the Senate Report referred. The Senate Report is dated 
April 17, 1947. The only appropriations bill pertaining to 
the NLRB then extant was H. R. 2700, 80th Cong., Ist 
Sess., which had been reported by the House Appropria- 
tions Committee on March 21, 1947, 28 days before the 
Senate Report issued. H. Rep. No. 178, 80th Cong., Ist 
Sess. It was this appropriations bill which the Senate 
referred to its Appropriations Committee on March 26, 
1947, 23 days before the Senate Report issued (infra, p. 
26). And the limitations rider in this appropriations 
bill contained the exact same language—‘‘an agreement 
... between management and labor’’—which had existed 
in all the four preceeding appropriation acts. It was to 
the rider in this appropriations bill—which was ‘‘the 
current appropriations bill’’—that the Senate Report 
necessarily referred, it being the only one in being when 
the Senate Report was drafted and issued. The Senate 
Report thus related the limitations provision of Section 


10(b) precisely to those limitations riders which had from 


the beginning precluded the use of NLRB funds ‘‘in any 


way in connection with a complaint case arising over an 
agreement, or a renewal thereof, between management and 
labor which has been in existence for three months or 
longer without complaint being filed by an employee or 
employees of such plant... .’’ And this of course is the 
only view which makes any sense of the limitations pro- 
vision of Section 10(b), of the Senate Report which ex- 
plains it, and of the history which precedes it. 

The appropriations bill which the Board’s brief  er- 
roneously assumes the Senate Report referred to was an 
amended bill which was not reported until April 28, 1947, 
eleven days after the Senate Report was issued. On that 
day, the Senate Appropriations Committee reported H.R. 
2700 with amendments, and among the amendments was 
that striking from the limitations rider the words ‘‘man- 
agement and labor’’ and substituting the words ‘‘an em- 
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ployer and a labor organization which represents a ma- 
jority of his employees in their appropriate bargaining 
unit.’’** §. Rep. No. 146, 80th Cong., Ist Sess., 13. But, 
as we have said, it was to the unamended form that the 
Senate Report referred, and it is to that unamended form 
that the limitations provision of Section 10(b) historically 
relates. (For convenience, we attach as an appendix to 
this brief a full statement of the evolution of the 1948 
NLRB Appropriation Act.) 


(zz) The second argument in the Board’s brief is this: 
The limitations provision of Section 10(b) does not run as 
to an agreement invalid on its face while it is in effect; 
the limitations riders in the appropriation acts would have 
run as to such an agreement; hence the limitations riders, 
having ‘‘far broader sweep than Section 10(b),’’ do not 
provide a valid source for the interpretation of Section 
10(b). (Bd. br. p. 30.) 

The argument is fallacious. The limitations riders op- 
erated during the period of the Wagner Act. Under that 
act a labor organization was permitted as a matter of 
federal law maximum union security in the form of a 
closed shop agreement.* During that period, therefore, the 
question of the invalidity of an agreement on its face could 
not ordinarily arise. Obviously the limitations riders were 
not drafted with an eve to a problem which did not then 
exist. It thus cannot be said, as the Board’s brief would 
have it, that the limitations riders had ‘‘broader sweep”’ 
than Section 10(b), when all that can be said is that they 
were not addressed to a problem which did not exist. 

But the problem which did exist under the Wagner Act, 
and which continued to exist under the Taft-Hartley Act, 
was the execution of an agreement with a union which did 
not represent a majority. And the riders which were 


7a As enacted, the word ‘‘a’’ was substituted for the words ‘‘their 
appropriate.’’ 


8 Colgate-Palmolive-Peet Co. v. N.L.B.B., 338 U.S, 355. 
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operative prior to the enactment of the Taft-Hartley amend- 
ments were directed precisely to this problem and did re- 
solve it in favor of having limitations run from the in- 
ception of the agreement. In interpreting the new Section 
10(b) limitations provision, the riders’ precedent treat- 
ment of the problem which did exist cannot be sapped of 
relevance because the riders did not treat with a problem 
which did not exist. 


II. THE REIMBURSEMENT ORDER IS NOT 
VALID OR PROPER 


The Board brief musters a blend of generalities to 
support the reimbursement order (pp. 31-37). The 
superficiality of the approach is illustrated by the 
citation of five decisions of various courts of appeals 
said to sustain the order. (Bd. br. p. 32.) None do. 

Thus, N.L.R.B. v. Baltimore Transit Company? enforced 
an order requiring the reimbursement of dues paid ‘‘to 
a company dominated union.’ N.L.R.B. v. Shedd-Brown 
Mfg. Company” refused to enforce a reimbursement 
order even though the dues had been paid to a company 
dominated union. N.L.R.B. v. Parker Brothers enforced 
a ‘reimbursement order in reliance on ‘‘the particular 
facts of this case’’; and the particular facts there, 
absent here, on which the Board explicitly founded 
its reimbursement order, were that the check-off of dues 
was compulsory, not voluntary. 101 NLRB 872, 874. 
N.L.R.B. v. Braswell Motor Freight Lines* refused to 
enforce a reimbursement order. The mistaken reliance 
upon Braswell is compounded by the Board brief’s 
truncated quotation from it, a quotation patched to- 
gether by snipping parts of sentences from separate 


9140 F. 2d 51, 57 (C.A. 4), cert. denied, 321 U.S. 795 (emphasis supplied). 
10 213 F. 2d 163, 170-171 (C.A 7.). 

11209 F, 2d 278, 280 (C.A. 5). 

12213 F. 2d 208 (CA. 5). 





21 


paragraphs. This reads (Bd. br. p. 32): For the ‘ [union 
shop] arrangement illegally imposed’’ furnished ‘‘the 
requisite coercion ... to sustain the refund order.’’ The 
bracketed words ‘‘union shop’ are a substitution for the 
words ‘‘closed shop’’ which actually appear in the opinion; 
and the omission indicated by the ellipsis euts out the 
words ‘‘and domination.’’ To delete the word ‘*domina- 
tion’’ is to omit the crux of the thought. 

This leaves N.L.R.B. vy. Local 404.2% But that decision 
supports, not the Board’s position, but petitioners’ po- 
sition expressed in their opening brief as follows: ‘‘In 
the circumstances, the most that the Board could rea- 
sonably require is the reimbursement of those em- 
ployees actually found to have paid unwillingly. But the 
Board made no such individual findings. It adjudicated 
on a mass basis.’’ (IAM br. p. 54.) Thus, the reimburse- 
ment order in Local 404 ran in favor of 31 identified em- 
ployees (205 F. 2d at 102, 103; 100 NLRB 801, 803, 804- 
805). But the union shop agreement in that case was in- 
validly applied to a unit of 65 employees (205 F. 2d at 
101; 100 NLRB at 806, 809). Yet the refund order ran, not 
to all 65 employees, but only to 31 of them. Hence, com- 
pulsory membership pursuant to the union shop provision 
of the agreement was not the basis for the order. Instead, 
the explicit foundation for the order in favor of the 31 
employees was that these particular employees joined 
‘funder protest’’ as the result of the coercion of ‘‘join 
up or else’’ threats and a sit-down strike (205 F. 2d at 101, 
102, n. 2; 100 NLRB at 809, 811, 812). 

Thus, the reimbursement order in Local 404 rests, not 
upon a generalized finding of compulsion applicable to all 
employees based solely upon the union security provision 
of an agreement, but upon an individualized finding of ac- 
tual coercion exerted against specific persons apart from 
the import of the union security agreements alone. In other 


13205 F. 2d 99 (C.A. 1). 
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cases too, in the absence of company domination of the 
union receiving the dues, the Board has confined its reim- 
bursement order to specifie employees based on indivilual- 
ized findings. Thus, in Eclipse Lumber Company™ the reim- 
bursement order ran to 14 named employees, and in Marlin 
Rockwell Corporation it ran to 3 named employees. The 
Board stated in the latter case that ‘‘We do not view the 
mere existence of a contract affording the Union some 
power over employment conditions in the interest of union 
security, as determinative, without more, of the coercive 
or non-coercive nature of the Union’s conduct... .’’ 114 
NLRB at 556. 

‘To found a reimbursement order solely upon the union 
security provision of an agreement, and to have it run in fa- 
vor of all the employees covered by the agreement, appears 
to be a recent innovation of the Board. In protesting this 
innovation, Board member Peterson has stated in dissent 
that (Brown-Olds Plumbing & Heating Corp., 115 NLRB 
594, 605-606) : 


_,. that the contract constitutes an unlawful closed- 
shop agreement . . . [does not show] that the dues 
and assessments were coercively collected. As _ the 
cases cited by the majority show, the illegality of an 
assessment provision and the unlawful character of 
a dues requirement in a closed-shop contract do not 
alone support a reimbursement remedy. These cases 
differ from the pre-Taft-Hartley cases involving Sec- 
tion 8(a)(2) of the Act in that the dominated-union 
cases involved checkoff by employers in favor of unions 
which were in effect instrumentalities of such em- 
ployers. Thus, although collection of dues may be 
deemed in a sense tainted with illegality where 
there is a closed-shop contract, the Board has in 
such situations, unlike Section 8(a)(2) cases, in- 
sisted upon specific evidence of coercion or threats 
by the union aside from the import of the contract 
itself. 


1495 NLRB 464, 475, 477, 479, enforced, 199 F. 2d 684 (C.A. 9). 
15114 NLRB 558, 562, 564. 
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We have shown in our opening brief that the reimburse- 
ment order in this case—a latter-day innovation in the 
exercise of remedial power—operates punitively and 
oppressively. The cases do not support it. The Board’s 
banal generalities do not justify it. This Court should 
not approve it. As the Court of Appeals for the Second 
Circuit recently stated, in refusing to enforce a reimburse- 
ment order based on a generalized finding that it ‘‘is ap- 
propriate and necessary to expunge the illegal effects of 
Respondent’s unfair labor practices,’’ the ‘‘validity of re- 
imbursement orders necessarily depends upon the peculiar 
circumstances of each particular case... .’’ N.L.R.B. v. 
Adhesive Products Corp., 42 LRRM 2421, 2425 (C.A. 2, 
July 3, 1958). 


Respectfully submitted, 


Puatro FE. Papps 

Lovis P. Pouuton 
1300 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Brernarp Dunau 
912 Dupont Circle Building, N. W. 
Washington 6, D. C. 


Attorneys for Petitioners. 


September 1958. 

















25 
APPENDIX 
The evolution of the limitations rider of the 1948 NLRB 
Appropriation Act is as follows: 


1. On March 21, 1947, The House Appropriations Com- 
mittee reported H.R. 2700 (H. Rep. No. 178, SOth Cong. 
1st Sess.), which reads in pertinent part as follows: 

Union Catenpar No. 76 
80th Congress, lst Session 
H. R. 2700 
[Report No. 178] 


IN THE HOUSE OF REPRESENTATIVES 
March 21, 1947 


Mr. Keere, from the Committee on Appropriations, re- 
ported the following bill; which was committed to the 
Committee of the Whole House on the State of the 
Union and ordered to be printed 


A BILL 


Making appropriations for the Department of Labor, the 
Federal Security Agency, and related independent 
agencies, for the fiscal vear ending June 30, 1948, and 
for other purposes. 


* * * 


TitteE I][—NationaL Laspor ReEvations Boarp 


* * * 


No part of the funds appropriated in this title shall 
be used in any way in connection with a complaint case 
arising over an agreement, or a renewal thereof between 
management and labor which has been in existence for three 
months or longer without complaint being filed by an em- 
ployee or employees of such plant: Provided, That, here- 
after, notice of such agreement or a renewal thereof shall 
have been posted in the plant affected for said period 
of three months, said notice containing information as to the 











26 


location at an accessible place of such agreement where said 
agreement shall be open for inspection by any interested 
person: Provided further, That these limitations shall not 
apply to agreements with labor organizations formed in vio- 
lation of section 158, paragraph 2, title 29, United States 
Code: * * * [Emphasis supplied.] 


This title may be cited as the ‘‘National Labor Rela- 
tions Board Appropriation Act, 1948”’. 


2. On March 26, 1947, five days later, with the limitations 
rider on the NLRB appropriations identical to the fore- 
going, H.R. 2700 was twice read and referred to the Senate 
Appropriations Committee: 


H. R. 2700 


80th Congress, Ist Session 


IN THE SENATE OF THE UNITED STATES 
March 26 (legislative day, March 24) 1947 


Read twice and referred to the Committee on 
Appropriations 


AN ACT 


Making appropriations for the Department of Labor, the 
Federal Security Agency, and related independent 
agencies, for the fiscal year ending June 30, 1948, and 
for other purposes. 


* * * 


Tirte J]J—NationaL Laspor Revations Boarp 


* * * 


No part of the funds appropriated in this title shall 
be used in any way in connection with a complaint case 
arising over an agreement, or a renewal thereof, between 
management and labor which has been in existence for three 
months or longer without complaint being filed by an em- 
ployee or employees of such plant: Provided, That, here- 
after, notice of such agreement or a renewal thereof shall 
have been posted in the plant affected for said period 





at 


of three months, said notice containing information as to 
the location at an accessible place of such agreement where 
said agreement shall be open for inspection by any inter- 
ested person: Provided further, That these limitations shall 
not apply to agreements with labor organizations formed in 
violation of section 158, paragraph 2, title 29, United States 
Code: * * * [Emphasis supplied. ] 


a * * 


This title may be cited as the ‘‘National Labor Relations 
Board Appropriation Act, 1948.”’ 


3. On April 17, 1947, 22 days later, the Senate Labor 
Committee, in its report accompanying S. 1126, explained, 
concerning the proposed six-month limitations amendment 
to Section 10(b) of the National Labor Relations Act, that 
(S. Rep. No. 105, 80th Cong., 1st Sess., 26) : 


Section 10(b): The principal substantive change in this 
section is a provision for a 6-month period of limitations 
upon the filing of charges. The Board itself by adopting 
a doctrine of laches has to some extent discouraged dilatory 


filing of charges, and a rider to the current appropriations 
bill (which if this amendment was adopted would no longer 
be necessary) contains a 3-month period of limitations 
with respect to certain kinds of unfair labor practices. 
[Emphasis supplied.] 


4. On April 28, 1947, 11 days later, the Senate Appropri- 
ations Committee reported H. R. 2700, and it was then 
for the first time that the limitations rider on the NLRB 
appropriations was changed by striking the words ‘‘man- 
agement and labor’’ and substituting the words ‘‘an em- 
ployer and a labor organization which represents a majority 
of his employees in their appropriate bargaining unit’’ 
(S. Rep. No. 146, 80th Cong., Ist Sess., 13) : 
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CaLeNDAR No. 147 


80th Congress, lst Session 


H. R. 2700 
[Report No. 146] 


IN THE SENATE OF THE UNITED STATES 
March 26 (legislative day, March 24), 1947 


Read twice and referred to the Committee on 
Appropriations 


April 28 (legislative day, April 21), 1947 
Reported by Mr. Knowland, with amendments 
[Omit the part struck through and insert the part printed in italic] 


AN ACT 


Making Appropriations for the Department of Labor, the 
Federal Security Agency, and related independent 
agencies, for the fiscal year ending June 30, 1948, and 
for other purposes. 


Tirte [JJ—Natrionat Lasor Rexuations Boarp 


* * * 


No part of the funds appropriated in this title shall 
be used in any way in connection with a complaint case 
arising over an agreement, or a renewal thereof, between 

an employer and a labor organiza- 
tion which represents a majority of his employees in their 
appropriate bargaining unit, which has been in existence 
for three months or longer without complaint being filed 
by an employee or employees of such plant: Provided, That, 
hereafter, notice of such agreement or a renewal thereof 
shall have been posted in the plant affected for said period 
of three months, said notice containing information as to the 
location at an accessible place of such agreement where 
said agreement shall be open for inspection by any inter- 
ested person: Provided further, That these limitations shall 
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not apply to agreements with labor organizations formed 
in violation of section 158, paragraph 2, title 29, United 
States Code: * * * [Striking and emphasis in original.] 


* * ” 


This title may be cited as the ‘‘National Labor Relations 
Board Appropriation Act, 1948”’. 


3. On May 5, 1947, seven days later, the House ordered 
H. R. 2700 to be printed, including the foregoing Senate 
Change in the limitations rider on the NLRB appropri- 
ations. 














